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TJAGSA Gains Statutory Authonty to Award a Master of Laws (LL. M J
in Military Law

On December 4, 1987,‘ The Judge Advocate. General’s
School became the nation’s only govemment agency statu-
torily. authonzed to confer, the degree of Master of Laws
(LL.M.) in  Military Law. The School’s degree conferring
authorlty was included in the “Defense Authorization
Act,” signed into law by Presxdent Reagan. As stlpulated in
10 U S.C. 4315,

Under regulations prescnbed by the Secretary of the
Army, the Commandant of The Judge Advocate Gen-
eral’s School of the Army may, upon the
recommendation of the faculty of such school, confer
“the degree of Master of Laws (LL-M.) in Military Law
upon graduates of the school who have fulfilled the re-
quirements for that degree.

This authority to accord a Master of Laws to graduates - - -

of the School’s Graduate Course is the result of intensive ef-
forts initiated, at the direction of Major General Hugh R.
Overholt, The Judge Advocate General, by TJAGSA in
January, 1986. Initial inquiries by School representatives re-
vealed that federal policy governing the granting of
academic degrees by federal agencies and institutions re-
quires that the Secretary of Education favorably
recommend that a federal institution be accorded statutory
degree-grantmg authority. To gam this posmve recommen-
dation, moreover, federal agencies must, in compliance with
detailed procedures published in 1954 and modified in
1986, petition the Secretary of Education for program re-
view and approval. A successful petition results in
Secretarial recommendation to Congress that the degree-
granting program under review be statutorily authorized.

Following extensive coordination between TJAGSA rep-
resentatives and those of the Department of Education, and
with the invaluable assistance of Dr. Leslie W. Ross, Chief
of the Education Department’s Agency Evaluation Branch,
Mr. Delbert L.-Spurlock, Jr., Assistant Secretary of the Ar-
my for Manpower and Reserve Affairs, submitted the
Department of Army’s formal petition for TTAGSA degree-
granting authority to the Department of Education on No-
vember 26, 1986. This petition included documentation
designed to demonstrate the School’s comphance with spe-
cific criteria established by the Department of Education
for the purpose of evaluating programs for which govern-
ment agencies seek to gain graduate degree granting
authority. Also included, as an essential aspect of this peti-
tion request, was a letter from Dean James P. White,
Consultant on Legal Education to the American Bar Asso-
ciation, -attesting that, since 1958, TTAGSA’s Graduate
Course program had been accredited by the American Bar
Association as a specialized program beyond the first de-
gree in law.

As a part of the petition review process, the School Com- -

mandant, Colonel Jack Rice, appeared before the fifteen-
member National Advisory Committee on Accreditation
and Institutional Eligibility (NACAIE) on December 1,

1986, to formally present the School’s request for degree-'

granting authority and to respond to committee members’
questions concerning the School and its graduate program.
This presentation included a videotape, produced by the
- School’s Audio-Visual Department, focusing on TJAGSA

and the School’s Graduate Course. Also a;ipearing with the

‘Commandant before the committee was the Honorable

Robinson O. Everett, Chief Judge of the U.S. Court of Mili-
tary Appeals, a representative of the American Bar
Association present for the purpose of confirming to com-
mittee members the ABA’s continuing accreditation of the

School’s graduate program.

A positive recommendation by the NACAIE that the
Secretary -of Education recommend to Congress-that de-
gree-granting authority be accorded a particular

_ government agency is essential. Thus, it was with a sense of

pride and accomplishment on the part of those TTAGSA
representatives present at the committee hearing that, upon
the conclusion of the Commandant’s presentation, the
NACAIE voted unanimously to advise Secretary Bennett
that he recommend that Congress statutorily ‘authorize the
School to award an LL.M. in Military Law.

On March 27, 1987, acting upon the unanimous recom-
mendation of the NACAIE, the Secretary of Education,

 William J. Bennett, formally recommended to Congress

that it favorably consider granting TIAGSA statutory au-
thority to award a Master of Laws to graduates of its
Graduate Course. Acting upon this positive Secretarial rec-
ommendation, the Department of Army sent draft
legislation to Congress designed to effect the School’s de-
gree-granting authority.

As a result of the support and sponsorshxp of Congress-
woman Beverly Byron, Chairwoman of the Subcommittee
on Military Personnel and Compensation of the House
Armed Services Committee, the proposed TIAGSA legisla-
tion was included in the House version of the 1988 Defense
Authorization Bill and, with the agreement of the Senate,
incorporated in the legislation signed into law by Presxdent
Reagan on December 4, 1987.

- TYAGSA’s effort 1o achieve statutory authonty to award
an LL.M. in Military Law could not have been successful
without the commitment and support of many individuals.
The staff and faculty of the School responded to every re-
quest for the information necessary to submit to the
Department of Education a professional and effective peti-
tion for graduate program review. Dr. Les Ross of the
Department of Education was instrumental in assisting
TJAGSA representatives in their preparation of supporting
documentation, and the American Bar Association, particu-
larly as represented by Dean James P. White and Chief
Judge Robinson O. Everett, provided invaluable support for
TIAGSA in its appearance before the NACAIE. Essential
legislative advice and expertise were provided by Colonel
Fred K. Green, Office of the Secretary of Defense, and
Colonel John K. Wallace, Office of Legislative Liaison, De-
partment of the Army. Finally, the Corps, as a whole, is
indebted to Assistant Secretary Del Spurlock and to Con-
gresswoman Beverly Byron, without whose support

-TJAGSA'’s goal of achieving degree-granting authority

would never have been realized.

- An advisor to the Section of Legal Education and Ad-
missions of the American Bar Association once advised the
House Armed Services Committee that:
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The advanced work offered by the [Army JAG] School
is not duplicated elsewhere. Graduate work in special-
ized fields is offered by only a few institutions, ... but
[they] do not duphcate the work of the School Nor
should they duplicate it. I have visited éach {institu-
" tion]) and am familiar with its work. The studies
required by the School for the completion of its pro-
gram are as exacting, if not more, than those of any'.
* institution.
In short, the advanced program of the School is, in
my considered judgment, unequaled in any law school
in America. .

" Offered in 1962 these words have taken on mcreased va-
lidity over the past twenty-five years. No law school, other

than TJAGSA, has established a graduate legal program
spectﬁcal]y designed to meet the School’s primary objectlve
of preparing military attorneys to assume positions of srg-
nificant responsxb:hty requiring specialized training in
military law. The uniqueness and quality of TTAGSA" and
its'graduate legal program now have been recogmzed by
Congress, a legislatively mandated recognition that evi-
dences the professnonahsm of each TJAGSA Graduate
Course graduate and one in which all members of the
Corps, past and present, may take justifiable pride. Beyond
this, however, this long awaited form of congressional rec-
ognition should instill, in all members of the Regiment, a
sense of rededrcatlon to the legal profession and the Army
we serve.

‘The Fall and Rise of Global SettlementS° How Will They Fare in an Age
of Voluntary Disclosure?

' Captain Frank J. Hughes* ‘ ‘
AMC Contract Law Intem, US Army Communications-Electronics Command Fort Monmouth N. J

Introduction .

The debarment or suspension from government con-
tracting of a major defense contractor is an economic event
of catastrophic proportions to the corporation involved. In
Fiscal Year 1985, the top five defense contractors. for that
year—McDonnell Douglas, General Dynamics Corpora-
tion, Rockwell International Corporation, the General
Electric. Company, and the Boeing Company—were
awarded between $5.5 billion and $8.9 billion each in major
defense contracts.! This represented 22.5% of the $150.7
billion in Department of Defense (DOD) prime contracts
over $25,000 awarded in 1985.2 The debarment or suspen-
sion of any of these five or of any other major defense
contractor could mean the.closing of large industrial plants,
the ﬁnng of thousands of workers, and the permanent loss
of a major rmhtary-rndustnal competrtor

“The fraudulent acts of an md1v1dual employee or oﬂicer
may be imputed to an entire corporation if the acts oc-
curred in the performance of corporate duities, on behalf of
the contractor, or with the contractor’s knowledge, approv-
al, or acquiescence.’ Thus, a resolution by the corporate
directors or oﬂicers to “do no wrong” can often be useless.

A government contractor can easily find itself faced with
serious accusations .of criminal conduct under “wide-rang-
ing and flexible” criminal, statutes,* debarment and
suspension proceedings with the Department of Defense, $
and -civil fraud proceedlngs or administrative recovery
actions.§ ‘ L

In such a predicament, a global settlement has often been
the means by which a major defense contractor could re-
solve criminal, civil, and administrative proceedings:with
the government through a comprehensive agreement in-
volving all interested parties.” The usual components of a
global settlement have been a plea agreement with the
Criminal Division of the Department of Justice (DOJ), an
agreement on civil damages with the Civil Division of DOJ,
and an agreement with DOD concermng debarment and
suspension.® . . y ‘ :

" Over the last year or so, however, the use of global settle-
ments has appeared to be dying out.? Opposition to global
settlements within' various parts of the government ' has
caused at some to conclude that there will be no more glob-
al settlements in the future.!' This article addresses the
background of the current srtuatlon, the lmpact of the

*This artlcle was originally prepared as a research paper in partial satisfaction of the reqmrements of the 35th Judge Advocate Oﬁieer Graduate Course

! Fed. Cont. Rep (BNA) No.'9, at 360 (Mar 3, 1986)
214
3 Federal Acqulsmon Reg. § 9. 406 5 (l Apr 1984) [heremafter FAR].

‘Graham Mlschargmg A Contract Cost D:spute or @ Crimina! Fraud?, 14 Pub. Cont. L.J. 243 (1985)

’FAR§§9400to9407—5 : .
$Fed. Cont. Rep. (BNA) No. 16, at 760-65 (Oct. 27, 1986).

(]

7 Bennett & Knegel ‘Negotiating Global Settlements of Procurement Fraud Cases, l6 Pub Cont L J 30 (1986) [herema.fter Bennett]. .

81d. at 43.

*1d at30. . :

121nside the Pentagon No. 45, at 6 (Nov 14, 1986)

11 Fed. Cont. Rep. (BNA) No. §, at 212 (Feb 2, l937)
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DOD policy concerning voluntary disclosure of r-procur'e'-‘

ment fraud upon global settlements, and the reasons ‘why
the author believes that global settlements are here to stay

Some Recent Hnstory

Over the past two years,. DOD and DOJ have expressed
increasing opposition to the use of global settlements while
at the same time the contracting community has expressed

continuing dissatisfaction w1th the debarment and suspen-

sion system. The contractors’ dissatisfaction ultimately
achieved a resolution of sorts through the promulgation of
the DOD Program for Voluntary Disclosures of Possible
Fraud by Defense Contractors, somettmes ca.lled the Taft
letter. 12

~ The Federal Acqulsmon Regulatlon (FAR) provrslons
relating to debarment and suspension!® provide debarring
and suspending officials with the discretion to debar or not
to debar a contractor upon conviction or civil ]udgment for
certain fraud-type oﬂ'enses, " or to suSpend or ot suspend
a contractor upon mdlctment or other adequate evidence of
the commission of the same type of offense.* The FAR
emphasizes consideration of the * present responsrbthty” of
a government contractor or subcontractor in determining
whether or not to debar'¢ or suspend thé contractor.!?
Contractors complain, hoWever. that an'indictment or con-
viction for the past misdeeds of a few low-level employees
who are no longer employed by the contractor has no bear-
ing on the contractor’s present responsibility.!® The
contracting community has therefore attacked as “unrea-
sonable” the linkage between the past offense and a
determination of present responsibility, arguing that present
responsibility relates to the present and future integrity of a
government contractor, whereas an indictment always re-
lates to the contractor’s past conduct.’ In most-cases,
however, debarring and suspending officials ignore these ar-
guments, and debarment followmg conviction, or
suspensron followmg indictment, is “virtually mevrtable” 0
or “automatic”? in practice.

" Others have attacked the suspension and debarment sys-
tem by charging that sloppy cost accounting standards,
vague cost indices, faulty purchase order systems, and gov-
ernment mismanagement aré at the root of much of what
DOD has characterized as fraud against the government. 2
Therefore, the argument goes, the current regulatory ap-
proach used by DOD to deal with fraud in military

12 Fed, Cont. Rep. (BNA) No: 6 at 292 (Aug ll 1986); see mfra notes 34~37 and accompanying text S

B3BFAR §§ 9.400 to 9.407-5.

W EAR §9.406-2.

ISFAR §9.407-2.

16 FAR § 9.406.2(a)(4)c):

I7FAR § 9.407.2(a)(4}(c).

1% Bennett, supra note 7, at 31,

YL

20 Bennett, supra note 7, at 34.

21 Inside the Pentagon No. 27, at 10 (July 4, 1986).

procurement fails because it does ‘not-address DOD’s own
role in contributing to fraud. Furthermore, they argue that
DOD’s broad authority to identify wrongdoers and impose
severe sanctioris has allowed DOD to shift the blame for.ex-
cessive and wasteful military spending practices to defense
contractors m a selecttve manner.

The Whlte House! Blue Ribbon Cornrmssron on Defense»
Management headed by David Packard (the Packard Com-
mission) dealt with many of these concerns. Beginning in
August 1985, the Packard Commission reviewed the federal
acquisition system as part of a mandate to study the overall
organization and management of the Pentagon.* The
Packard Commission: reported that ‘a high level of mutual
distrust existed between' DOD and the defense industry be-
cause of the:manner in which DOD exercises its powers of
suspension and debarment. The Commission also reported
that the threat of debarment or suspcnsron had become the
government’s primary negotiating weapon in criminal pros-
ecutions to force contractots to enter guilty pleas. *

The Packard Commlssron recommended that DOD re-
consider its practice of automatic suspension of a
contractor following the contractor’s indictment on charges
of contract fraud, and its practice of suspendmg or debar-
ring the contractor s whole organization based on the
wrongdoing of only one component part. The Commission
also urged DOD to consrder greater use of broadened civil
remedies instead of suspension (where suspension was not
mandated), and to implement a program dealing with the
voluntary disclosure of fraud, including incentives for mak-
ing such disclosures. The Packard Commission further
recommended revising FAR to make it clear that suspen-
sion and debarment should not be imposed solely as a result
of an indictment or conviétion predicated upon former (not
ongoing) conduct, nor should they be used punitively. 2¢

At about thc same time the Packard Commrssron was
making its ﬁndmgs and recommendations, the opposition to
global settlements w1thm the government was reaching a
peak. In late 1985 then-DOD Inspector General Joseph
Sherick said that his office would oppose any settlements
proposed in contractor fraud cases that did not. include
criminal conwcnotts, full cml recovery, and debarment of
the contractor and'all responsxble individuals, unless strict
alternative condmons were rnet 27 Because the critical pro-
vision of any global settlement from the contractor’s point
of v1ew is an agreement that no suspensron or debarment

i RN . ; |

iy

22 Note, Regulating Fraud in Military Procurement: A Legal Process Model, 95 Yale L.J. 390, 393-94 (1985). -

B at 391

%4 Fed. Cont. Rep. (BNA) No. 8, at 314 (Feb. 24, 1986).
23 Inside the Pentagon No. 27, at 10 (July 4, 1986).

26 Id.

27 Inside the Pentagon No. 28, at 10 (July 11, 1986)
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will result either from the fact of indictment or conviction,
or from the underlying facts discovered during a govern-:

ment investigation,?* Mr. Sherick’s attitude narrowed the
focus of global settlement’ negotlatxons to a "surrender-or-
die” proposition. o

DOJ made its opposition to global settlements known
even more clearly. In discussions with DOD officials in late
1985, DOJ officials stated that-DOJ would no longer at-
tempt to settle “globally” criminal, civil, and administrative
cases involving DOD contractors.® DOJ officials were re-
portedly concerned about criticism that global settlements
often resulted in lax punishment of wrongdoing, and that
criminal action was being delayed too long when DOJ wait-
ed for a resolution of civil and administrative cases.*® The
Chief of the Fraud Section of DOJ’s Criminal Division also
stated ‘that speeding up the resolution of administrative
cases would remove DOJ’s resistance to the use of such set-
tlements.3! . DOJ officials believed that debarring officials
have the ability to act quickly when pressed and that DOJ,
by reducing its own involvement in the administrative proc-
ess, would force DOD and other agencies to deal quickly
and efficiently with suspensions and debarments to protect
their own interests.3 As a result, while DOD developed its
voluntary disclosure program in the summer of 1986, DOJ
officials pursued 1ts fraud cases on a separate track. »

|

The Ta.ft Letter

DOD's eﬁ'orts to .comply with the recommendatmns of
the Packard Commission culminated with a letter issued by
Deputy Secretary of Defense William H. Taft IV, dated 24
July 1986.* Addressed to the eighty-seven top defense con-
tractors (not including educational institutions), the letter
seemed to offer an alternative to global settlements as a way
to avoid debarment and suspension. The letter referred to a
policy of some unidentified major defense contractors of
voluntarily disclosing problems affecting their corporate
contractual relatlonslups with DOD. The letter stated that
these contractors disclosed these probléms without “an ad-
vance agreement regardmg possible DOD resolution of the
matter.” It went on to say that these contractors under-
stand DOD’s view that early voluntary dlsclosure, coupled
with full cooperation and complete access to necessary rec-
ords, are strong indications of contractor integrity even in
the wake of disclosures of potential criminal liability. The
letter stated “We will consider such cooperation as an im-
portant factor in any decisions that the Department takes in
the matter.” The letter concluded by encouraging contrac-

tors to consider adopting a policy of voluntary disclosure,

and referred to an enclosed description of the DOD Pro-
gram for Voluntary Disclosures of Possible Fraud by
Defense Contractors. This program discussed the advan-
tages of the voluntary disclosure of information otherwise
unknown to the government, and of contractor cooperation

28 Bennett, supra note 7, at 36.

2 Inside the Pentagon No. 45, at 6 (Nov. 14, 1986).

04,

31 Fed. Cont. Rep. (BNA) No. 3, at 90 (July 15, 1985).

32 Bennett, supra note 7, at 38.

3 Inside the Pentagon No. 28, at 1 (July 11, 1986).

34 Fed. Cont. Rep. (BNA) No. 6, at 292-94 (Aug. 11, 1986),
31d. at 292.

314

in an ensuing investigation.* These advantages include: the
likelihood that the government can recoup losses of which
it might otherwise be unaware; that limited detection assets
within the government can be augmented by contractor re-
sources; that consideration of appropriate remedies can be
expedited by both DOD and DOJ' when adversarial ten-
sions are relaxed that contractors engaged in voluntary
disclosure are more hkely to institute corrective actions to
prevent recurrence of disclosed problems; and that volunta-
ry disclosure and cooperation ‘are mdxcators of contractor
integrity.

The Program limits the status of 2 “volunteer?” to a con-
tractor who can meet four criteria: that the disclosure was
not triggered by the contractor’s recognition that the under-
lying facts were about to be discovered by a government
audit, investigation, or contract administration efforts, or
reported by a third party; that the disclosure was on behalf
of the business eritity and not just an admission by individu-
al officials or employees; that the contractor took prompt
and complete corrective action in response to the matters
disclosed, including dlsclplmary action and restitution to
the government, where appropriate; and that after disclo-
sure, the contractor cOOperatcs fully with the government
in any ensumg investigation or audit.

The 'definition of “cooperation” depends on the facts of
each case, but DOD can enter into a:

written agreement with any contractor seekmg to .
make a voluntary disclosure where such an agreement
will facilitate follow-on action without improperly lim-
iting the responsibilities of the Government. This
agreement, which may be coordinated with the De-
partment of Justice, will describe the types of
documents and evidence to be provided to DOD and

* will resolve any issues related to interviews, privileges,
or other legal concerns which may affect the DOD
~ability to obtain all relevant facts in a timely
manner, ¥ .

This language seems to contemplate an agreement that
would neither slow down any criminal prosecution institut-
ed by DOJ nor bar any action required by DOD to “nail”
the errant contractor. The primary purpose of such an
agreement would be to assure the volunteer that the disclo-
sure would not be unlimited as to the amount. of
information to be provided.

For the true volunteer, the program offers three things:
the early identification of one of the military departments
or the Defense Logistics Agency as the DOD representative
for debarment and suspension purposes, allowing the con-
tractor to concentrate its persuasive efforts on one agency; a
promise that DOD will attempt to expedite the completion
of any investigation and audit conducted in response to a

6 JANUARY 1988 THE ARMY LAWYER e DA PAM 27-50-181




voluntary disclosure, thus minimizing the time required for
the government to decide upon an appropriate remedy; and
a promise that DOD will advise DOJ of the complete na-
ture of the voluntary disclosure, the extent of the
contractor’s cooperation, and the types of corrective action
instituted by the contractor, leaving the determination of
appropriate criminal and c1v11 fraud sanctlons to DOJ. ¥

Aftermath of the Tnft Letter -

Unfortunately, DOD was unable to obtain DOJ’s bless-
ing of this program before Mr. Taft sent out the letter, and
as a result, several concerns were raised at the 9 August
1986 meeting of the American Bar Association’s Contract
Law Section. For example, section members noted that the
information subject to voluntary disclosure extended far be-
yond possible criminal conduct, and that the government
had waived none of its rights to prosecute contractors and
then debar them based upon any resulting conviction. Lit-
ton Industries counsel Norman Roberts told of a recent
case of voluntary disclosure where DOJ insisted that the
contractor plead guilty before any related administrative is-
sues, such as debarment and suspension, were resolved.
Roberts expressed great concern about DOJY’s position that
contractors must either plead guilty or go to trial and face
debarment if convicted. * :In thé past, of course, a contrac-
tor could attempt to negotiate a global settlement with
DOD and DOJ that would cover the extent to which the
government would exercise each of its possible remedies in
return for the contractor’s cooperation, guilty plea, and so
on. . : ol : e

At the procurement fraud committee meeting the next
day, panel members criticized DOD for lacking a coherent
policy on global settlements ¥ ‘One panel member, howev-
er, stated that the practlcal effect of the voluntary
disclosure policy was that DOD’s policy of automatic de-
barment of contractors co‘pw‘ctec‘iof a felony was gone. ©

An additional issue raised the day before concerned the
role of corporate counsel in this problem, and the effect of
the "corporat:on as pohceman" on attorney-employee rela-
tions.4! This issue was agam 'raised at the BNA/FBA
Western Bneﬁng Conference in October 1986. Attorney Al-
lan Joseph, in speaking about voluntary disclosure to the
group, stated that an employee who gives the contractor in-
formation about improper. actions in the company should
also receive the benefit of havmg made the voluntary disclo-
sure. General Electric' Co. vice president and deputy
counsel Joseph Handros said that his company, in making a
voluntary disclosure, did not attribute the activity in ques-
tion to particular individuals, in 'order to avoid pinpointing

¥ 1d. at 293,

38 Fed. Cont. Rep. (BNA) No. 7 at 310 (Aug. 18, 1986)
¥ 14, at 311.

“OFed. Cont. Rep. (BNA) No. 16, at 740 (Oct. 27, 1986).
41 Fed. Cont. Rep. (BNA) No. 7, at 311 (Aug. 18, 1986).
42Fed. Cont. Rep. (BNA) No. 16, at 740 (Oct. 27, 1986).
43 Inside the Pentagon No. 6, at 2 (Feb. 6, 1987).

4 Inside the Pentagon No. 44, at 12 (Nov. 7, 1986).

md1v1dua1 employee culpability. Instead, General Electric

“officials would leave it to the government to pinpoint the in-

dividuals involved where misconduct stretched over an

apprecxable period of time. 4

Meanwhxle, DOJ continued to pursue its separate ap-
proach to fraud cases into the fall of 1986, despite concerns
within DOD that the voluntary disclosure program would
“fall flat on its face” without DOJ’s involvement.** There
were indications, however, that DOJ would be forced to re-
think its policy on global settlements in response to the
voluntary disclosure program. 4 Speaking at an American
Corporate Counsel Association seminar on 12 November,
Defense Procurement Fraud Unit* chief Morris Silverstein
said that DOJ would not act as “broker” in global settle-
ments involving DOJ, DOD, and a contractor. Silverstein
also said that DOJ would make the decision to prosecute,
and would prosecute even if the debarment/suspension ‘is-
sue with DOD was not resolved. He suggested, however,
that a contractor who was considering a plea agreement
should make sure that it would not be debarred or suspend-
ed before it entered into such an agreement. Silverstein also
stated that voluntary disclosure should be only one of sev-
eral factors to be considered in determining whether to
prosecute a procurement fraud case. 4

In spite of DOJ’s position, a global settlement involving
DOJ was used to resolve a major fraud case involving C-3,
Inc., in November 1986. Speculation thus arose that global
settlements might become widespread if DOJ were to come
out in support of the voluntary disclosure program.4’ Then
on S February 1987, DOJ issued a letter that strongly en-
dorsed the voluntary disclosure program. DOJ said that it
would consider voluntary good faith disclosures when de-
ciding whether to press criminal charges, and would be
more lenient in cases mvolvmg compames with solid pre-
vention programs in place, and in cases where company
officials came forward promptly when wrongdomg was
suspected. 4 ~

While the new DOJ policy supports the voluntary disclo-
sure program to an extent, it in no way endorses the use of
global settlements. Given this continued resistance by DOJ,
and the Taft letter’s suggestion that voluntary disclosures
will normally be made without an advance agreement about
debarment or suspension, a short future would seem to be
in store for global settlements. In the author’s opinion,
however, global settlements are here to stay and will fre-
quently be used out of necessity in the future for a number
of reasons.

45 The Defense Procurement Fraud Unit is part of DOJ but has been assigned attorneys, investigators, and nudxtors from DOD

46 Fed. Cont. Rep. (BNA) No. 20, at 01 (Nov. 24, 1986).
47 Inside the Pentagon No. 45, at 6 (Nov. 14, 1986).
48 Fed. Cont. Rep. (BNA) No. 8, at 303-05 (Feb. 23, 1987).
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The Case for Global Settlements

“Chief among | these reasons is that the combmed self-in-
terests of contractors, the Department of Defense, and the
Department of Justice will ultimately overcome the fear of
the political heat involved in making global settlements.

- Contractors, whether or not they have voluntarily dis-
closed fraud, are still going to want the uncertainties of a
procurement fraud case resolved through agreements with
DOD and DOJ. As the Taft letter indicated, DOD is still
willing to make written agreements (which may be coordi-
nated with:DOYJ) prior to the voluntary disclosure to limit
the disclosure and to resolve any legal concerns. Further-
more, the DOD Inspector General’s (IG) office is willing to
agree that a voluntary disclosure report will be kept confi-
dential and will not be disclosed to shareholders; and that
submitting the report to.the IG will not in itself constitute a
waiver of the attorney/client and work product privi-
leges.* This agreement- may also resolve the concerns
about employees being left in the lurch. Any advantages of
reporting wrongdoing by employees, such as distancing the
company from the illegal behavior of the employees, must
be weighed against the severe morale problems that could
arise as a result, as well as the potentlal for libel charges. %
DOD cahnot, however, make commitments as to what
charges can be brought agamst a contractor or its
employees. ‘ :

Furthermore, DOD does ‘not have access to the local
grand juties, which are under the control of the local U.S.
Attorney: Therefore, a voluntary disclosure to DOD may
lead to a lengthy grand jury process in the absence of an
agreement with DOJ which could take the form of a global
settlement.

But while the “guilty” contractor will want agreements
w1th both DOD and DOJ, it may not want to connect them
in'any way. The’ voluntary disclosure program is not in-
tended to be “an amnesty program,” according to Assistant
Defense Inspector General Michael Eberhardt. ! Neverthe-
less, under the present state of affairs, if a contractor can
make a "voluntary disclosure” to DOD that will probably
protect it against debarment and suspenswn, it will be in a
fairly good bargaining position with DOJ in negotlatmg any
plea agreement.

DOD also has a s1gmﬁcant stake in renewmg the global
settlement concept. The voluntary disclosure program arose
from the conclusion that “no conceivable number of addi-
tional federal auditors, inspectors, investigators and
prosecutors can police the acquisition process fully, much
less make it work more effectively.” 3 For the voluntary
disclosure program to work, with the consequent savings to
the government in the form of money recovered and inves-
tigative resources conserved, the contractor is going to have

49 Fed. Cont. Rep. (BNA) No. 16, at 740 (Oct. 27, 1986).
% Inside the Pentagon No. 45, at 6 (Nov. 14, 1986).

51 Fed. Cont. Rep. (BNA) No. 8, at 353 (Aug. 25, 1986).
521nside the Pentagon No. 27, at 10 (July 4, 1986).

$3Fed. Cont. Rep. (BNA) No. 6, at 236-37 (Feb. 10, 1986).
54 Fed. Cont. Rep. (BNA) No. 17, at 801 (Nov. 3, 1986).

10 believe that it is in its best corporate interests to disclose
evidence of potential fraud. The best way-for DOD to-con-
vince the contractor of this is for DOD and DOJ to be'seen
as acting in concert. This could be shown by “slamming’’ a
non-disclosing contractor with debarment/suspension and
criminal :charges, ‘while rewarding a ‘volunteer” with
prosecutorial leniency and minimal or no debarment or sus-
pension. Creating the impression, whether or not it is
accurate, that DOJ will- treat ‘‘volunteers” more lightly
should help tilt the balance towards disclosure in the minds
of recalcitrant contractors who discover internal fraud. The
more closely DOD works with DOJ on these cases, the

stronger DOD’s bargaining position becomes, and the more
likely it will become that its voluntary disclosure program
will succeed.

Another SIgmﬁcant advantage ofa global settlement poh-
cy is that it would strengthen DOD’s bargaining position
on other contracting issues with that contractor. As an ex-
ample of what is possible in this area, consider the General
Dynamics suspension. The Navy suspended General Dy-
namics from-government contracting for two months the
day. after its indictment in December 1985 on charges of
1mproper1y shifting cost overruns on a prototype of the di-
vision air defense gun (DIVAD). To end the suspension,
General Dynamics established a $50,000,000 escrow ac-
count to cover potential liabilities resulting from the
indictment. It also agreed to government monitoring of fifty
remedial actions imposed by DOD, to reimburse the gov-
ernment $500,000 in administrative costs incurred during
the suspension, and to settle twenty other cost issues that
resulted in a savings to DOD of $22,000,000.% Although
Secretary Wemberger was correct in saytng of DOD’s de-
barment and’ suspensxon authonty, “Qur interest is not in
lining up companies that can’t bid on government work,” *
DOD loses bargaining power over unrelated contract issues
by virtually guara.nteemg that no debarment or suspension
will take place in a voluntary disclosure case.** By tighten-
ing the linkage between criminal charges and any
settlement with DOD, however, thereby playing on the
contractor’s fear of DOJ, DOD strengthens -its hand in
fraud cases involving a voluntary disclosure. ‘

Another- advantage of DOD’s coordinating its action
with DOJ is a purely political one. If DOJ indicts or con-
victs a contractor that DOD has decided not to suspend or
debar, DOD will be seen as politically insensitive, and per-
haps immoral, in continuing to deal w1th a “bunch of
criminals.” 3

Furthennore, despite a recent General Aceounting Oﬂice
report that says defense contractors were 35% more profit-
able than commercial manufacturers from 1970 to 1979 and
120% more profitable from 1980 to 1983,% the defense in-
dustry is undergoing a retrenchment in the wake of

35 As of January 21, 1987, ‘none of the contractors who have voluntarily disclosed wrongdoing has been sub_pected to debarmcnt suspcnsxon, or cnmmal
charges, according to a report in Fed. Cont. Rep. (BNA) No. 5, at 212 (Feb. 2, 1987). ;

% Bennett, supra note 7, at 40,
57 Fed. Cont. Rep. (BNA) No. 1, at 12 (Jan. 5, 1987).
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Gramm-Rudman legislation. Wall Street analysts are re-
portedly warning investors to steer away from investment
in thé defense industry, warmng that growmg DOD efforts
to curb profits, cut progress payments, and increase compe-
tmon make defense contractor stocks less attractive. With
more and more contractors competing for the programs
that do exist, these same analysts are worried that earnings
will fall. Addltlonally, the new tax law is expected to hurt
defense contractors. * All of these economic conditions
may eventually increase the pressures on lower level con-
tractor employees to mischarge and overcharge the
government, and the motivation for voluntarily disclosing
such fraud may lose some of its luster if the environment
does not change. g . ;

DOD’s interests, in an era in whlch fraud may increase
as available procurement money decreases, lie in convincing
contractors that voluntary disclosure is the best way to re-
act to an internal discovery of contract fraud. Coordination
with DOJ will help get this message through, and will im-
prove DOD’s bargaining position with ‘’disclosing”
contractors. A policy that accepts global settlements as the
normal outcome of a contract fraud case will allow DOD
and DOJ to coordinate their actions more closely.

As for DOJ, it has an even greater interest in maintaining
a linkage with any DOD settlement of a fraud case. In the
absence of cooperation, DOJ will find its caseload rapidly
increasing at the same time that it finds itself contesting and
probably losing many more complicated procurement fraud
cases. While new anti-fraud legislation % will increase the
government’s ability to pursue contract fraud, thereby re-
sulting in more fraud cases, DOJ probably will not be able
to handle the additional burden on its ‘already heavy
caseload because DOJ is not getting any new prosecutors. ¢
In addition to the sheer number of cases, more contested
pleas are likely in the absence of a global settlement policy.
For contractors who have “locked-in” a finding of present
responsibility with DOD by voluntarily disclosing their
misdeeds, there is little incentive to plead guilty to charges
that the contractor might be able to beat. !

DOJ will not want to lltlgate many of these cases. They
-are difficult to mvestlgate .and prosecute, and may result in
a higher acquittal rate. A criminal 1nvest1gatlon involving
the Sperry Corporation took up the time of a prosecutor, an
auditor, and several DOD investigators for a year. The time
was needed to examine 32,000 documents and to interview
forty people. A government memorandum recommending
an overall (global) settlement pointed to the difficulty in
disproving expenses, the number of government regulations
that applied, the hundreds of boards of contract appeals

S8 Inside the Pentagon No. 46, at 8 (Nov. 21, 1986). -
59 Fed. Cont. Rep. (BNA) No. 1, at 16 (Jan. 5, 1987).
60 Fed. Cont. Rep. (BNA) No. 5, at 212 (Feb. 2, 1987).
6! Bennett, supra note 7, at 39.

2 Graham, supra note 4, at 236.

cases mterpretmg standards and regulations, -and the low
corporate level of the program manager as justifying only.a
corporate plea, a civil and administrative settlement, and no
prosecution .of individuals: Furthermore, the Air Force
agreed on behalf of DOD not to suspend or debar Sperry. ¢
In the absence of the global settlement, then, this case does
not look like a prosecutorial winner,

Mlschargmg of costs is still by far the most common
source of procurement fraud allegations. ¢ All but one of
the major mischarging cases filed before mid-1985 were set-
tled prior to trial, however, and therefore judicial
acceptance or rejection of the underlying legal contentions
of the parties never occurred.* Problems may therefore
arise in' this area as more judges ‘consider such cases more
c]osely For example, consider the DIVAD case. Almost a
year after the indictment of General Dynamics in Decem-
ber 1985 on conspiracy charges, a federal district court
judge in California referred the case to the ArmediServices
Board of Contract Appeals (ASBCA) for clarifications -of
the terms of the contract. The judge wanted the ASBCA to
help him decide whether the contract made the defendant’s
actions legal, or whether it was so ambiguous that the acts
committed could.not constitute a crime. He considered de-
fense industry rules “webs of laws, regulations, and
dlrectlves, that can almost defy understanding.”* These
are hardly words to warm any prosecutor s heart. %

The same confusion appears to have prevailed at DOJ.
On 22 June 1987, DOJ dropped the DIVAD case against:
General Dynamics due to-a radical change in the govern-
ment’s view of the facts. Assistant Attorney General
William F. Weld told a news conference that DOJ had be-
lieved that the company had a fixed-price contract with a
firm ceiling, but eventually became convinced that the con-
tract only required the company to exert its best efforts to
stay W1th1n the ceiling, and allowed more flexibility in
charging overhead costs than prosecutors originally
thought. Mr. Weld also said that the indictment had erro-
neously assumed that General Dynamics had to deliver a
finished weapon. This action by DOJ came several weeks
after it had dropped a three-year fraud investigation of
General Dynamics’ submarine contracts, and stimulated
criticism of DOJ’s competence by at least two U.S. Sena-
tors.*” These General Dynamics cases may have a lasting
effect on the eagemess with which DOJ pursues procure-

ment fraud cases in the future

General Dynamics probably would not have put up such
a stiff: fight, however, if it had not already made the deal
discussed earlier with DOD, % Under the provisions of that
'agreement, suspension and debarment would apparently

63 Kenney & Kirby, A Management Approach lo the Procurement Fraud Problem, 15 Pub. Cont. L.J. 350 (1985).

64 Graham, supra note 4, at 235.

85 United States v. General Dynamics Corp., 644 F. Supp. 1497, 1504 (C.D. Cal. 1986), rev'd, 828 F.2d 1356 (Sth Cir. 1987).

66 The ASBCA refused to address many of the policy-related issues raised by the judge, and the Ninth Circuit held that the judge improperly referred the
case to the ASBCA. United States v. General Dynamics Corp., 828 F.2d 1356 (9th Cir. 1987).

7 General Dynamics Dismissal Tied to Document Dlscovery. Wash. Post, June 23, 1987, at Al.

68 See supra text accompanying note 53.
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not have been invoked for the original or any future indict-
ments for related misconduct where the underlying problem
had already been corrected by the settlement with . DOD.
Therefore, even if it had committed some fraud, General
Dynamics could have hoped to fight its way through to an
eventual acquittal on the exrstmg charges.

One procurement attomey has identified six potential fac-
tors that give contractors an excellent chance for.acquittal
in any criminal prosecutlon for procurement fraud.® The
factors mclude (1) the presence of complex technical cost
accounting issues beyond the sophistication of most jurors;
(2) the ability of the contractor to show that the govern-
ment contributed to the creation of the problem giving rise
to the dispute; (3) the possibility that the conduct underly-
ing the criminal charges is merely “stupid” or neghgent
rather than cnmmal (4) the conduct may not have in-
volved any intent to defraud or deceive the government; )
‘the government may not be able to show an economic loss
or other concrete injury; and (6) almost invariably, the con-
duct will have taken place at a lower management level
without apparent knowledge or participation of officers or
senior management, and contrary to corporate policy.

An example of the second factor can be seen in the
DIVAD saga. Shortly after General Dynamics was indict-
ed, Army Undersecretary James Ambrose sent a
handwritten memo to Army research, development, and ac-
qulsmon head Jay Sculley. Mr. Ambrose had been vice-
president at Ford Aerospace when it was alleged to have
mischarged funds. The memo warned that the government
may be “part of the problem by encouraging, or even de-
manding” that contractors mischarge contract costs as
Independent Research and Development costs. This was
the same type of misconduct of which General Dynamics
was accused.™ Industry lawyers say that similar use of In-
dependent Research and Development accounts by
contractors is widespread.” .

Ultimately, tackling a large number of contested, ex-
tremely- complicated’ cases may be too much for DOJ,
considering its chromc understaffing and past dependence
on guilty pleas to move its caseload.” Fortunately for
DOJ, the 5 February 1987 letter from Deputy Attorney
General Arnold I. Burns to Mr. Taft indicates that DOJ

may be coming around to this conclusion.” While not .

mentioning the poss1b1hty of global settlements, Mr. Burns
stated that “it is important that the Defense Department
coordinate closely with the Justice Department in adminis-
tering its voluntary disclosure program.” The letter stated
that the Defense Procurement Fraud Unit in the Criminal
Division of DOJ would continue as the contact point to re-
view all voluntary disclosure issues for DOJ. 7

9 Bennett, supra note 7, at 39.

™ Inside the Pentagon No. 47, at 4 (Nov. 28, 1986).

14, at 3.

72 Bennett, supra note 7, at 39.

73 Fed. Cont. Rep. (BNA) No. 8, at 304-05 (Feb. 23, 1987)
M d. at 304. : .
L

Recommendatnons

DOD should negotxate 2 Memorandum of Understandmg
(MOU) with DOJ to ensure greater cooperatxon in procure-
ment fraud cases. The MOU should set strict time limits
within which each agency may achieve a settlement with
the contractor after the close of an investigation, with final
agreements coordinated between the DOD department in-
volved and DOY’s Defense Procurement Fraud Unit. The
strict time limits should satisfy most DOJ objections to
global settlements,

Furthermore, in the case of voluntary dlsclosure, the
DOD department should not find present responsibility and
“waive” debarment and suspension without giving DOJ a
reasonable time to decide whether to conclude a plea agree-
ment with the contractor. The contractor’s willingness to
admit its guilt in some form should be a factor to be consid-
ered in the present responsnblltty determination by
debarment and suspensron authorities.

Finally, DOD should cooperate with DOJ to ensure that
those contractors “caught in the act” will fare poorly in a
global settlement. DOD should make sure that such con-
tractors pay dearly in reimbursements, and in civil and
criminal fines. As Mr. Burns said in his letter, when prose-
cuting defense contractors, ‘““deterrence is a most significant
factor.” 7 DOD has to make voluntary dlsclosure the only
worthwhile alternative. , :

Conclusion .

A stronger voluntary disclosure program is needed.
DOD cannot catch enough of the firms committing con-
tract fraud with its foreseeable enforcement effort, even
though the fraud caseload will expand in response to the
new anti-fraud laws. As one consequence of a greater
caseload, the use of global settlements should contmue to
increase.

Contractors, whether voluntarily disclosing or “caught in
the act,” will seck agreements with DOD and DOJ to limit
the damage. If “caught in the act,” they will probably seek
a global settlement in which they pay large sums to reim-
burse the government for 'any losses or costs of
investigation to avoid indictment and suspension or debar-
ment. These contractors will normally want to achieve a

. global settlement so that they are only “hit” once, rather

than making independent agreements with DOD and DOJ-
that may both turn out to be harsh in their terms.” Of
course, as long as global settléments are unofficially ‘disap-
proved, the “nonvolunteer” will attempt to secure its flanks
with an agreement concerning suspension and debarment
with DOD before dealing with DOJ. In cases of those who
voluntarily disclose, they will probably seck separate settle-
ments—with DOD first and DOJ last. The government

76 A good example of this was Martin Marietta’s recent settlement in which the corporation pled guilty to an information instead of an indictment (to avoid
suspension) and paid the government up to $4,000,000. Martin Marietta Corp. Admits Defrauding U.S. on Rebates, Wash. Post, Feb. 18, 1987, at Al.
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would be better off in exther case w1th a well-coordmated
global settlement ‘ o

DOD will continue to push the voluntary disclosure pro-
gram ‘and will be more willing to make global settlements.
As money becomes more of a rare commodity, voluntary
disclosure repayments and global settlement reimburse-
ments will provide significant sums to the federal
government and moral support for the DOD budget in the
eyes of the public. DOD’s ability to accomplish these goals
will be significantly increased by a policy of closely coordi-
nating remedies and settlements with DOJ. .

DOJ wﬂl ﬁnd that the fear of debarment or suspensmn is
still an awesome weapon to have in its prosecutorial armo-
ry. Without it, DOJ will find 1tse1f confronted with an ever-
increasing number of complicated contested cases.

///

The interests of DOD and DOJ in playing on the con-
tractor’s fear of the other department should lead to an
increasing linkage between DOD and DOJ settlements. The

ccontractor’s desire to resolve these disputes quickly will ul-
timately result in global settlement negotiations.

On the other hand, in an era of voluntary disclosure, the
separate, anti-global settlement stance taken by DOJ and
DOD will only help the fraudulent contractor. The contrac-
tor will be able to negotlate an agreement with DOD ‘that
secures it agamst debarment or suspension before it turns
on DOJ in a fighting mood. DOD and DOJ need to work
more closely together to ensure that the voluntary disclo-

* sure program works, and should use global settlements to

ensure that the contractor does not “divide and conquer.”

Inevntable Dlscovery. An 0verv1ew

Major John E Fennelly. USAR* .
- 176th JAG Detachment (Court-Mamal Trzal) Orlando, Flonda

Introduction

" In Nix v. Williams,' the United States Supreme Court
approved, as a matter of constitutional law, the doctrine of
inevitable discovery. This doctrine permits the introduction
of 'direct and derivative evidence in criminal trials in spite
of police misconduct that would normally trigger the fourth
amendment exclus1onary rule.

This declsmn reflects the shift that has occurred in the
apphcatlon of the exclusionary rule to admissibility of evi-
dence in criminal trials. The Supreme Court, concerned
with what it has termed the drastic social cost of the rule,
has sought to confine its operation to the core rationale, i.e.,
deterrence of unlawful police conduct.? This concern has
been a recurring theme in Supreme Court decisions. The
. Court appears committed to a course that seeks to fine-tune
the operation of the exclusmnary rule so as to protect im-
portant constitutional values as well as the truth-seekmg
process in criminal trials. :

This article will explore the evolution of mev1table dls- »

covery from its genesis in Silverthorne Lumber Co. v.
United States* and Wong Sun v. United States® to the
present. In so doing, the author has attempted to catégorize
fact patterns that have supported application of the doc-
trine. After reviewing federal and state cases, the article

examines: the appltcatlon of the doctrine in the mxhtary
The reader should realize that this area of the law 1s in a
state of flux, and further research is required. :

The exclusionary rule made its first appearance in Weeks
v. United States® and was applied to direct evidence: the
contraband forming the basis of the charge. In Silverthorne
Lumber Co. v. United States, the Supreme Court extended
application of the exclusionary rule to derivative evidence:
evidence derived from exploitation of primary evidence that
had been illegally obtained. In Justice Holmes’ view, al-

lowing the government to use the knowledge so acquired

would “[reduce] the Fourth Amendment to a form of
words.” 7 Holmes carefully added a caveat to this new pro-
hibition when he observed that evidence so obtained is not
“sacred and inaccessible” if knowledge is *gained from an
independent source.”® The Silverthorne extension was fol-
lowed in Wong Sun v. United States.® The Court, while
forbidding admission of evidence directly related to illegal

police conduct, again observed that not all evidence is
““fruit of the poisonous tree.” Rather, the more apt question

is whether, granting establishment of the primary illegality,
the evidence to which objection has been made was ob-

tained by exploitation of the primary illegality, or instead

by means sufficiently distinguishable so as to be purged of
the primary taint. '®* From a historical standpoint, the stage

*The author is a circuit judge for the Nineteenth Judicial Circuit of Florida. (1984).

1467 U.S. 431 (1984).
214, at 432.

3 See generally United States v. Leon, 468 U.S. 897 (1984); Rakas v. Illinois, 439 U.S. 128 (1978).

4251 U.S. 385 (1920).
3371 US. 471 (1963).
$222 U.S. 383 (1914).
7251 USS. at 392,
8pd.

9371 USS. 471 (1963).
1014, at 487-88.
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was set for the fullblown development of the mevxtable dis-
.covery doctrine. I R : :
‘ - The Parallel Source . - -

In Wayne v. United States,!! the police in the course of
.investigating an abortion-induced death learned of the loca-
tion of the decedent’s body from an independent source.
Officers then made an illegal warrantless entry into the de-
fendant’s residence. In the residence, police located the
victim's body and normal forensic procedures followed. At
trial, the defendant, arguing the application of the fruit of
the poisonous tree doctrine, sought to exclude ev1dence de-
nved from the victim’s body, mcludlng the coroner’s
testimony about the condition of the body and the cause of
death. In rejecting the defense argument, Chief Justice
(then Judge) Warren Burger, after discussing Silverthorne
and Wong Sun, found *“‘the necessary causal relation be-
tween the illegal activity of the police and the evidence
sought to be excluded was lacking.” '? In reaching this con-

clusion, Judge Burger first observed that. the.victim’s sister

had informed police of the state of affairs prior to their en-
try. Secondly, in the Court’s v1ew, it was mewtable

ment at the time and in the manner they did, the -
.--Coroner sooner or later would have been advised by
- the police-of the information reported by the sister,
would have obtained the body, .and :would have con- .
. ducted the post-mortem exammatlon prescnbed by
law L

’ 'State v. Mtller Mg 1llustrat1ve of the Wayne approach to
the question of inevitablé discovery. The' defendant, con-
victed of manslaughter in'the first degree, appealed denial
of a2 motion to suppress evidence gainied in a ‘warrantless
search of his motel room. The search, conducted by law en-
forcement officers, revealed the body of the victim and the
ldentlty of the defendant as the ‘occupant of the room.

- In affirming the trial court’s denial of a motlon ‘to sup-
press the evidence, the Oregon Court of Appeals explicitly
adopted the findings of fact and conclusions of law arrived
at by the trial court. In those findings and conclusions, the
trial court viewed discovery as irievitable and independent

of ‘any illegal police action. This conclusion was based on

evidence that a maid, in the normal course of hotel routine,
would have entered the room where the body was loca-
ted.!* This in tirn would have inevitably led to discovery
of the victim’s body and the other ev1dence 'sought to be
suppressed o

.t

11318 F.2d 205 (D.C. Cir. 1963).

121d. at 209.

B

1467 Or. App. 637, 680 P.2d 676 (1984).
13630 P.2d at 682.

f“r‘)i‘i

- As in‘Wayne, the inquiry was centered on information
furnished by a non-law enforcement source. If that irnfor-
mation is sufficient in and of itself to set law enforcement
machinery in motion’ toward its inevitable nault then the
violation may be d.lsregarded LA

~'Parallel Exceptions to the Warriﬂmt: Requirement -
In People v. Fitzpatrick,'! the defendant appealed his

-conviction for first degree murder of a New York State Po-

lice officer. As one ground for reversal, he alleged that the
murder weapon was improperly admitted in evidence. The
basis for this argument was that the weapon was the fruit of
an mvolunta:y statement obtained by law enforcement of-

‘ficers at the scene of his arrest. Fitzpatrick was arrested at

his home, hxdmg in a closet on the second floor. The officers
removed Fitzpatrick from the closet, moved him a few feet
from the closet, and obtained an admission that the weapon
was in the closet where he was apprehended. The trial court
suppressed, on Miranda'® grounds, the verbal admission,
but admitted the weapon as not being the “fruit of the poi-

*. sonous tree.” In-affirming the conviction, the New York

Court of Appeals cited Silverthorne and Wong Sun and held
that “evidence obtained as a result of information derived

.+7 . from an unlawful search or other illegal police conduct is
that even had the police not entered appellant’s apart

not inadmissible under the fruit of the poisonous tree doc-
trine where the normal course of police investigation would,
in any case, even absent the illicit conduct, have mevntably
led to such evidence.”!® The court then noted that the in-
terrogation was conducted at the scene and police delayed
the search of the closet for that purpose only. In the court’s

view, a legally proper search of the closet was "mev:table,”

due to the nature of the offense giving rise to the valid ar-
rest. Thus, the evidence was not obtained as a result of the
unlawful act of interrogation but, in a constitutional sense,

.was the result of a lawful search incident to arrest.

In Owens v. Twomey, 2 the defendant sought collatera.l
review of his state conviction for rape, aggravated kidnap-
ing, and armed robbery. In urging reversal, the defendant
argued for exclusion of the victim’s in-court identification.
The 1dent1ﬁcatlon, in the defendant’s view, was derived

from an illegal séarch of his residence. The defendant fur-

ther argued that fingerprint comparisons were also denved

‘from the illegal search of his res1dence

The defendant had kndnaped a fourteen-year-old girl

from her home. Shortly thereafter, the defendant kidnaped . *
4 second person, Govia. The defendant then left the area

w1th both Govia and the girl in Govia’s car. During the
course of the next several hours, he repeatedly raped the

girl and threatened both victims with death. The defendant

finally took the two to his residence, where they escaped

16 See also Commonwealth v. White, 365 Mass. 312, 311 N.E.2d 550 (1974) (maid would normally be expected to come forward and cooperate with pohce
authorities); People v. Soto, 55 Misc. 2d 219, 285 N.Y.S. 166 (1967) (confession inadmissable but weapon would have been found by postman and turned

over to police).

1732 N.Y.2d 499, 300 N.E.2d 139 (1973).
18 Miranda v. Arizona, 384 U.S. 436 (1966).
19300 N.E-2d at 141.

20508 F.2d 858 (7th Cir. 1974).
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‘The police, based on the information from the victims, loca-
ted the residence and.conducted an illegal search of the
-apartment. This search led to the defendant’s girlfriend who
disclosed the defendant’s identity. He was then arrested and
a fingerprint exemplar was matched to a latent print recov-
ered from Govia’s auto. In affirming his conviction, the
Seventh Circuit found that the inevitable discovery doctrine
applied to both his identification and the location and iden-
tification of his: glrlfnend

The mvestlgatlon, absent any constitutional violations,
would, in the court’s view, have revealed his ldentlty and
furnished probable cause for his arrest. A proper arrest
would have resulted in his fingerprints being taken and in
their comparison with the latent prints obtained from the
victim’s auto. Thus, the admittedly illegal warrantless
search was dissipated by the lawful arrest based on proba-
ble cause ‘and, therefore, admission of the composrte
’ﬁngerpnnt evidence was proper. ! g :

In United States v. Romero,’-2 federal oﬂicers received an
anonymous tip that a large amount of man_]uana was loca-
ted at the home of one Sena. They reported this
information to local police officers, who conducted a sur-
veillance of the residence. The officers observed  Romero,
accompanied by a suspected drug dealer, carrying grocery
sacks from the home to & van. The van left the scene and
was stopped approximately one mile away by other officers.
At the scene of the stop, two officers conducted a pat down
of the defendants and discovered marijuana. A third officer,
at the same time, opened the driver’s side of the van and
detected a strong odor of marijuana. Officers then obtained
search warrants for both the residence and the van. Several
pounds of marijuana were found at both locations. In af-
firming the defendants” conviction, the court initially
approved the warrantless stop of the van. :

The court went on to dlsapprove the search of Romero as
being in excess of the limited pat-down permitted by the
stop and frisk powers. The court then approved, again on a
stop ‘and frisk rationale, the opening of the van door and
the discovery of the pungent odor. Thus, as in Fitzpatrick,
the evidence in question would have been mevttably discov-
ered in splte of the pat-down The odor of marijuana, in the
~ ‘court’s view, was obtained lawfully and provided a basis for

Romero’s arrest. The evidence on Romero’s person would

inevitably have been dlscovered ina search incident to the
arrest.?

The rationale of these cases appears to be that, even if
-unlawful police activity is present, the exclusionary rule will
not be applied if a second and lawful procedure leading to
the same result is present in a given factual setting.

24 at 866, 877.

22692 F.2d 699 (10th Cir. 1982).
B1d. at 703.

24573 F.2d 1057 (10th Cir. 1978).
314, at 1059-60.

26 1d. at 1065.

Y14 at 1064.

B1d. at 1065.

Parallel Investigations

Given the multxpllclty of law enforcement authontles,
some citizens often find themselvee aggresswely pursued by

“-more than one law enforcement agency at a time. In such a

situation, several agencies may seek to use evidence ob-
tained during parallel investigations. What is the effect of
one agency’s faux pas on a parallel investigation? The fol-
lowing cases provide a framework for answenng this

‘question.

United States v. Schmidt™® mvolved a smugghng opera-
tion that had its inception in Peru. The defendant was
apprehended by agents of the Peruvian Naval Intelligence
when he surfaced in a restricted area of Cullalo harbor in
Lima. The defendant, prior to his apprehension, had been
scuba diving under the hull of & ship, the Santa Mercedes,
and attached a canister of cocaine to the hull. The Peruvian
authormes obtained incriminating evidence both at the
scene of his arrest and during a search of his apartment. Af-
ter his arrest, Peruvtan authorities subjected Schmidt to
what was described euphemxstlcally as “abusive interroga-
tions.” During a two-week period, the defendant was
subjected to beatings, non-stop interrogations, and finally
repeated dunkings. Eventually he confessed to officials of
the Peruvian Investigative Police.?* At the same time, U.S.
Drug Enforcement Agency (DEA) agents interviewed

Schmidt and obtained statements from him that were found

to be voluntary. The multiple confessions given to Peruvian
authorities were, not surprisingly, suppressed. Schmidt also
objected at trial to admission of all physical evidence on
Wong Sun grounds, arguing that the items were obtained

by exploitation of the coerced statements, %

- In upholding admission of the evidence, the Court of Ap-
peals for the Tenth Circuit found initially that evidence
obtained at the scene and at his apartment by Peruvian au-
thorities was admissible and not related to the subsequent
police misconduct. The reviewing court also upheld admis-
sion of his statements to the DEA agents.?” -

~ The court went on to hold that, even if the cocaine found
on the hull was the product of coerced statements, it was
still admissible. The court observed that the police in both
countries suspected smuggling, drug trafficking, or sabo-

tage, and knew the defendant had been seen diving directly

beneath the Santa Mercedes. Flnally, because the Santa
Mercedes had left before a search of the hull was made, in-
dependent investigative procedures underway would
“*almost certainly” have led to discovery of the contraband
when the ship arrived in the United States.?® This would
have occurred, in this court’s view, inevitably, and inde-
pendent of any coerced statements.
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United States v. Fisher® presents a less complicated fact
pattern. The New York State Police were conducting an in-
‘Vestigation mto the murder of a state police officer. The
weapon used in the shooting was traced to the defendant,
‘who admitted purchasing the weapon while using the name
“Ashe.” The information was forwarded to a federal agent,
‘who began an lndependent federal investigation based on a
weapons charge that was totally unrelated to the ongoing
criminal investigation. Based on the information linking the
weapon to the accused, as well as the statement obtained by
the state, authormes, the investigation continued and
culminated in the defendant’s conv1ct10n for federal fire-
arms v101at10ns ‘

On appeal Fisher contended that the statement obtained
‘by the state authorities was involuntary and all subsequent
evidence obtained by federal authorities was therefore fruit
‘of the poisonous tree. In rejecting his contention, the Court
of Appeals for the Second Circuit. found that, even if the
statements to state authorltles were 1nvoluntary, the evi-
dence was still admissible. The court based this conclusion
‘on the testimony of the federal agents, who testified that the
‘information obtained in the unrelated arrest of the defend-
‘ant would have tnggered the second investigation without
_regard to the statement obtained by state officers.® In the
tourt’s view, the seécond investigation would have inevitably
uncovered the same evidence. Thus, any possible Miranda
‘violation in the state investigation was irrelevant and did
‘not preclude admission of ev1dence obtained m the federal
mvestlgatlon » ‘

.-Routine Procedures
All persons subjected to the vagaries of governmental
machinery know that the bureaucratic engine possess a life
and direction of its own. This universal law is present in all
law enforcement agencies and is known in those agencies as
“routine procedures.” The following cases provtde factual

situations where these procedures resulted in admission of
evidence in spite of palice misconduct.

In United State v. Seohnlein,® the defendant and hlS ac-
«complice fled to St. Louis after relieving a Baltimore Bank
of its deposits through the use of armed self-help. Their
new-found prosperity not surprisingly aroused the suspi-
cions of local authorities. They learned that Seohnlein, who

was using the alias “Henry,” was driving on an invalid li-
cense. He was arrested on that charge and a search of his

wallet revealed identification in the name of Seohnlein. The
police then ‘made FBI inquiries concerning Seohnlein and
Rutkowski, the co-defendant. The FBI notified St. Louis
authorities that both were fugitives and that warrants had
been issued for the Baltimore bank robbery. The police ar-
rested Rutkowski ‘and ‘Seohnlein and confiscated currency

29700 F.2d 780 (2nd Cir. 1983).
301d. at 782-84.

31423 F.2d 1051 (4th Cir. 1970).
214, at 1053.

3614 F.2d 1037 (5th Cir. 1980).
M 1d. ar 1042

35632 F.2d 910 (1st Cir. 1980).
¥ 1d, at 913.

3 1d. at 914.

¥1d

in their possession. The trial court excluded the papers
found in Seohnlein’s wallet 'and.an exculpatory statement

‘made to St. Louis police. The court, however, admitted the
‘currency and a statement made by :Seohnlein after police

learned of the warrants. In affirming the trial court, the
Fourth- Circuit found ‘that police would have arrested
Seohnlein even if the papers had not been discovered in'his
wallet. This conclusion was based on information supplied
by Rutkowski that would have triggered the FBI inquiry
that identified the defendant. Thus, in the court’s view, the
wallet search only accelerated ‘the inevitable’ 1awfu1 arrest
that led to the | currency and statements. 2

United States v. Brookms u, provu:les another example of
this approach. Brookins was charged with and convicted of
receiving and concealing-a stolen: vehicle after extensive in-
vestigations by state and federal authorities. At trial, the
district court excluded a statement given to local police by
Brookins and a purported consent search, on the grounds
that both were involuntary. The court admitted, however,
testimony ‘of a witness, M.D. Holt, over Brookins' conten-
tion that his identity was only learned as a result of the
1llega1 1nterrogatlon and search.

- In rejecting. Brookins contentlons, the Flfth Cn'cuxt ex-
amined the investigations in toto and found-that “leads
possessed and being actively pursued prior to the illegal
conduct made discovery of Holt a reasonable probabili-
ty.” % These leads, it should be re-emphasized, were totally
independent of the illegal conduct and were obtmned in &
lawful manner. .

In United States v. Btevenue. 3 the defendant, a pollce of-
ficer, was convicted of c0nsp1racy to import cocaine. At
trial, he sought to suppress records obtained from travel
agencies concerning his tnps to Columbia prior to his ar-
rest. He contended that the records were obtainied only as a
result of an earlier illegal search of his residence that re-
vealed ticket stubs from various travel agencies. The
government answered that while the search of his residence

‘was illegal, the records would have been “inevitably discov-

ered.” % In accepting the government’s argument, the court
examined the total investigation conducted and found that
prior to the illegal search, the police were aware of the de-
fendant’s and his wife’s travels:to Colombia and in

possession of customs declarations for those trips. This in- -

formation, in the court’s view, would have been sufficient to
cause the government “to canvas all the travel agencies
during the routine investigation.” 3’ Thus, “the scope of this
investigation lends credence to the Government’s conten-
tion ‘that the travel agency records would have been
inevitably discovered during routine police investigation.” %
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Massrve Investrgatlons

. Certain cases for one reason or another produce a full re-
taliatory response from law enforcement agencies. In these
situations, law enforcement agencies dlsregard scarce agen-
cy resources and concentrate on one partxcu]ar
investigation. Constitutional violations in such investiga-
tions have been obviated by a court determination that law
enforcement would have inevitably discovered the evidence
due to the massive and systemat:c nature of the
investigation. :

In Government of the Vzrgm Islands v. Gereau,* a terror-
ist group invaded a resort on the island of St. Croix in the
Virgin Islands. The defendants robbed the resort’s guests
and employees and killed exght people. In response, federal
and island authorities 1 unched a massive and protracted
mvestlgatron involving local police, the U.S. Marshal’s Ser-
vice, and the Federal Bureau of Investlgatlon During the
investigation, Meral Smlth an eventual defendant to the
homocide charges, was' arrested. Smlth made admissions
and revealed the location of one of the murder weapons.

* In response to a2 motion to suppress the statement and
weapon, the trial court excluded the statement but admitted
the weapon. On appeazl, the defense contended that the
weapon was “fruit of the ‘poisonous tree”” and should also
have been excluded. In affirming the trial court’s actions,
the Third Circuit looked to “the massive investigation un-
derway to find the killers.” % In the court’s view, the
circumstances extant at the time of Smith’s arrest would
have led inevitably to discovery of the weapon even without
the improperly obtained statement. :

Persuasive to the court was the presence of a large num-
ber of officers at the scene of the defendant’s arrest. In
addition, evidence clearly indicated that, prior to his arrest
and interrogation, officers 4t the scene, “called to Smith and
ordered him out of the residence at 160 Estate Grove Place,
a window opened at the rear of the house, a noise was
heard that might have been metal or stone striking a roof-
top, the window shut d4nd a few moments latér, Smith
exited through a front window.”# In the court’s view,
those factors alone would have led to the weapon, “without
utilization of the statement.” 2

.As indicated, the United States Supreme Court formally
approved inevitable discovery in the case of Nix v. Williams

(referred to as Williams II).** This celebrated case involv-

ing the brutal murder of 2 ten-year-old girl was the subject
of two state prosecutions: Williams’ first conviction was re-
versed because his right to counsel was violated; Williams
told the police where to find the girl’s body after the now-
famous “Christian Burial”: speech.* The language of the

%9502 F.2d 914 (3rd Cir. 1971).
“rd at 927.

41 Id.

214, at 928.

43467 U.S. 431 (1984).

44 Brewer v. Williams, 430 U.S. 387 (1977).
43467 U.S. at 44243,
4 1d. at 443.

114,

“S1d. at 444,

91d. at 445,

opinion, however, -clearly mdrcated that the inevitable dis-
covery doctrine may permit introduction of evidence
associated with the victim’s body.

.. In-Williams’ second trial, the state did not offer Williams’
statement, but did introduce derivative evidence on an inev-
itable discovery rationale. The evidence consisted .of
autopsy results and clothing obtained when the child’s body
was found after the defendant’s statement. The defense con-
tended that this evidence was improperly admitted because
it was tainted by the illegal mten'ogatron

.In Williams II, the Supreme Court once again expressed
its desire to restrict the exclusionary rule to a deterrence ra-
tionale. This analytical format recognized the necessity for
deterrence of unlawful police conduct: “[t]he core rationale
consistently advanced by this Court for extending the Ex-

clusionary Rule to evidence that is the fruit of unlawful

police conduct has been that this admittedly drastic and so-
cially costly course is needed to deter police from violations
of constitutional and statutory protections.”** This is nec-
essary in order to ensure that the prosecution does not
profit from illegality.

If, on the other hand, evidence would have been discov-
ered “by means wholly mdependent of any constitutional
violation” * suppression is not warranted. In the Court’
view,

, [t]he independent source doctrine teaches us that the

- interest of society in deterring unlawful police conduct
and the public interest in having juries receive all pro-
bative evidence of crime are properly balanced by
putting the police in the same, not a worse, posrtlon

- than they would have been in if no pohce error or mis- -
conduct had occurred Y :

Within thxs framework, the Court found mevrtable dis-
covery “functionally similar” to the independent source
doctrine. Thus, the core rationale of the independent source
doctrine is “wholly consistent with . . . our adoption of the
ultimate or inevitable discovery exception to the Exclusion-
ary Rule,” 4

. It should also be noted that application of the doctnne is
proper even absent a predicate of good faith. To secure ad-
mission of inevitably discovered evidence, the government
need only demonstrate by a preponderance of evidence that

-the information ultimately or mewtably would have been

discovered by lawful means. To require otherwise would, in
the Court’s view, “place courts in the position of withhold-
ing from juries relevant and undoubted truth that would

"have been available to police absent any unlawful police ac-

tivity.”* Viewed in this context, there is no rational basis
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to keep evidence from the jury if the govemment can prove
the evidence would have bcen lawfully obta.med

Ineﬂtable Dlscovery Under Milltary Law ’

~ In United States v.'Kozak,* the Court of Mlhtary Ap-
peals approved application of inevitable discovery in
mlhtary practice. What follows'is a discussion of the hold-
ing in Kozak and recent military cases mvolvmg appllcatlon
of the doctrine.”

In Kozak, a reliable informant supplied information toa
commander that the accused and one Murphy had a quan-
tity of drugs in a locker in a German train station. Based on
the foregoing, the commander instructed a Criminal Inves-
tigation Division (CID) agent to “go to the [train station],
‘observe the locker and to attempt to apprehend, Private
Kozak and plck up drugs that—if possible, that he was sup-
posed to have received there from that locker.” *! Before
the arrival of the accused at the train station, CID agents
and German police began searching the lockers. Eleven
plates of hashish were found in the third and fourth lock-
ers; all but one were removed by German police. Kozak
then arrived, opened the locker, examined its contents, and
slammed the door shut. Kozak was then apprehended by
CID .agents, and_.a search revealed no.contraband on his
person. A second examination of the locker revealed one
tray of hashish left by German police. The trial court, act-
ing on a' defense motion, suppressed the ten plates removed
by the Germans, but admitted the plate found in the locker
followmg the accused’s apprehenswn

Wntmg for 2 unanimous court, Judge Cook first held
that the apprehension of the accused was based on probable
cause. Secondly, the authorization given was *‘quite specific
and reasonable in scope in relation to the information pro-
vided to [the commander].” *2 Finally, the court was of the
view that the trial court was correct in suppressing the ten
plates initially seized in'excess of the authorization given by
the commander. The precise issue then became the legality
of the seizure of the hashish subsequent to the accused’s
apprehension.

In determxmng that issue, the court first’ engaged in an
extended discussion of the hlstoncal evolution of the exclu-
sionary rule as applxed to both direct and derivative
evidence obtamed in v1o]étlon of constltutlonal standards

. The court then tumed to a discussion of the log1cal un-
derpinning of .the inevitable discovery rule by observing
“the inevitable-discovery theory is closely related to both
the attenuation and independent source exceptions except
to the extent that it permits the prosecution to prove that
the evidence would have been discovered through legitimate
means in the absence of official misconduct.” %

3012 ML.J. 389 (C.ML.A. 1982),
S11d. at 390.

5214,

53 [d. at 392 n.7.

S41d. at 393.

3 1d. at 394,

3618 M.J. 255 (C.MLA. 1934).
57Id. at 257-58 (emphasis added).
5819 M.J. 896 (A.C.M.R. 1985).

Next, the court found that there was “no doubt that the
accused would have been arrested when he arrived at the
train’ statxon and opened the locker » % Thus, the hashish
would have been inevitably and permxssrbly dlsoovered as
1nc1dent to’ lawful apprehenslon 4

Finally, the court delineated a clear predicate for applica-
tion of the doctrine. The prosecution must demonstrate by

a preponderance of the evidence that “government agents

possessed, or were actively pursuing, evidence or leads that
would have inevitably led to the discovery of the evidence
and that the evidence would inevitably have been discov-
ered in a lawful manner had not the illegality occurred.” %

The Kozak opinion is mterestmg from at léast two stand-
points. First, the decision was rendered prior to the
Supreme 'Court’s approval of inevitable dlscovery The
court was clearly on the cutting edge of a major shift in the

criminal law. Second, it may portend a shift in analysis by

the court with regard to application of the exclusionary rule
in mlhtary practice. It is at Jeast arguable that the court has
accepted, sub silentio, the fine-tuning approach to the ex-
clusionary rule. Such a shift could have major implications
for the:future direction of military law.

Ina later case, Umted States v. Lawless, 3 the doctrine
was applied to denvatlve evidence. .

In Lawless, Air Force policemen on foot patrol detected
the odor of marijuana coming from a residence in an enlist-
ed housing area. The officers summoned assistance and
were able to observe both marijuana use and the accused
cutting marijuana. The policemen obtained a search author-
ization and the ensuing search resulted in the seizure of
additional contraband. At trial, the military judge ruled
that three searches had-occurred and that the second and
third were unlawful. The defense then sought to exclude the
testimony of the two residents of the quarters as being
based on exploitation of the illegal searches. The Court of
Military Appeals held that the identity of the witnesses was
a fact “that:could have been readily ascertained by the po-
lice officers” and *‘was not tamted by the subsequent pohce
actions.” 7.

United States v. Carrubba,®® decided by the Army Court
of Military Review, is a rather straightforward application
of the doctrine. Carrubba, a military policeman, while in-

~ toxicated, volunteered to two fellow officers that his

personal vehicle contained marijuana and a sawed-off shot-
gun. Carrubba then inexplicably showed the contraband to
the officers and locked his trunk. In due course, Carrubba

was apprehended and refused a requested consent search.

The CID agent then left to obtain a search authorization.
Carrubba in response to improper. police importunings,
then agreed to a search of his vehicle. .
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The Army court approved -the search. It found that the
government had established by a preponderance of the evi-
dence that the government possessed sufficient evidence
that would have inevitably led to the contraband. The ac-
tions of the accused, in the court’s view, only hastened the
inevitable search that would have occurred pursuant to
consent or search authonzatlon

The Court of Military Appeals revisited thls issue in
United States v. Portt. ¥ Portt was convicted of possession,
distribution, use, and introduction of marijuana. He ap-
pealed, alleging error in the denial of his motlon to suppress
physical evidence and statements.

Two airmen assxgned to clean 2 Securlty pohce guard-
mount room discovered drug paraphernalia in a locker. The
locker was unlocked and did not have a name on it. The
airmen reported the discovery and a subsequent search of
the locker revealed a shot record containing the name of
the accused. In affirming the conviction, the court deter-
mined that the accused had not exhibited a reasonable

3921 M.J. 333 (CM.A. 1986).
6 Id. at 355 n.* (citing Williams II and Kozak).

expectation of privacy in the locker and that therefore, the
search conducted by law enforcement was proper. Addi-
tionally, the court :indicated that the first search of the
locker by airmen cleaning the squad room was private ver-

“sus law enforcement action. In the court’s view, the

information obtained from this first examination would
have inevitably led to the accused.

Conclusion

The doctrme of inevitable discovery permits the govern-
ment ‘to introduce direct and derivative evidence even if
police misconduct is present in a given case. Admissibility
is contingent upon-proof that the government would have
inevitably discovered the evidence during the course of the
investigation. Admission is not contingent upon the subjec-
tive good faith of law enforcement officials. The doctrine, at
this writing, appears to be gaining full acceptance in crimi-
nal trials. ‘ "
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Introduction

Just when commanders thought they had enough to wor-
ry about, now they have soldiers with AIDS. Acquired

Immune Deficiency Syndrome is a deadly disease that

leaves its victims fatally vulnerable to infection and malig-
nancy. The virus responsible for this bleak condition,

Human Immunosuppression Virus (HIV),! is transmitted °

through bodily fluids, primarily blood and semen. By test-

ing for the presence of certain antibodies,? it is possible to -

tell whether a person has the HIV virus. Army policy re-

quires all soldiers to be tested for presence of the HIV

antibody.
" 'Once identified as positive for the HIV antibody, soldlers

‘are evaluated for retention. If the infected soldier meets ex-

isting medical standards, he is retained.?® He is then
assigned duties consistent with his medical condition,* giv-
en medical care, and extensively counselled. This
counseling, along with medical and case history evaluat:on,
makes up the solider’s "epxdexmologlcal assessment

1 HIV was formerly called HTLV-III. This article also refers to HIV as the “AIDS virus.” The term “AIDS” will sometimes bc used to denote any nspect
of HIV infection from mere seropositivity, AIDS-Related Complex, to AIDS itself.

2Blood is tested once by the ELISA and once by the Western Blot methods. Collections of current hterature and statistics on AIDS can be found in
Redfield & Burke, Shadow on the Land: The Epidemiology of HIV Infection, Viral Immunology, Spring 1987, at 1, and Robinson, AIDS and lhe Cnmmal
Law: Traditional Approaches and a New Statutory Proposal, 14 Hofstra'L. Rev. 91 (1985).

3HQDA Letter 40-86-1,.1 Feb B6, subject: Policy for Identification, Surveillance, and Dlsposmon of Personnel I.nfecuon with Human T-Lymphotroplnc
Virus Type III (HTLV-III) [hereinafter HQDA Ltr. 40-86-1]. Application of this policy is currently being htlgated See infra note 106 and accompanying

text.
‘Id
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As part of the epidemiological assessment, the solider is
counselled on preventive health measures. Typically, a
medical officer or commander informs. the soldier that
AIDS is fatal, that one way AIDS is transmitted is through
sexual acts, and that safety in sex: reqmres condom use ‘Or
abstinence. - . - t : TR

Human nature being what it is, however, some of these
soldiers will disregard this counseling. In the cases present-
ly on Army dockets, the typical fact pattern is simple: after
being informed of his .infection and his potential to infect
others,* the soldier proceeded to engage in unprotected sex~
ual acts with partners who were unaware of his medical
condition. His partners may ultimately die as a result of his
acts. The mere possibility of that result is sure to cause an
immediate adverse impact on morale. good order, and
discipline. ¢ L L ‘

" So what is'a commander to do? A leader must have tools

to protect as well as discipline troops. Because the infected
soldier declined to exercise self-restraint in these matters,
he became a candidate for physical restraint at the hand of
the government. At a minimum, the command wants to
stop that soldier’s conduct. The command also wants to de-
ter others from similar acts. What is in the commander’s
“toolbox” that can be used to accomplish this mission?

This article cannot be a treatise on AIDS law: AIDS law,
properly speaking, has not yet been made. AIDS is a new

phenomenon and AIDS-related crimes are even newer. The

Trial Counsel Assistance Program has received many in-
quiries on AIDS from Army counsel and from counsel in
our sister services. This article will survey issues raised in
these inquiries and in AIDS-related litigation, Aftér review-
ing the constitutional context of these issues, the article will

discuss some of the commanders’s “tools” found in the

5 This potential is sometimes called “infectivity.”

Uniform Code of Military Justice.” An overview of Depart-
ment of Defense and Departmcnt of the Armywpollcy on
AIDS completes the survey.

AIDS-Related Crimes und the Constltution

' Some of the first inquiries on AIDS-related courts-maxj-
tial focused on constitutional issues. At first glance, AIDS-
related courts-martial appeared to criminalize otherwise
permissible private, consensual sexual relations.® Indeed,
any effort to stop.the spread of AIDS will necessarily in-.
clude regulation, criminal or otherwise, of ‘private,
consensual sexual activity.?: Does the presence of the HIV
virus make such regulation constitutionally permissible?

A constitutional analysis of AID-related sexual regula-
tion is a balancing act. On one side is the government’s
right to control the spread of disease. This dovetails with
the Army’s concern for the health and welfare of soldiers.
This military concern is critical for humane as well as com-
bat readiness reasons. On the: other side of the equation is
the individual’s privacy and freedom in sexual intimacy.
Both interests must be balanced in the context of the mili-
tary mission.

The government has the nght to control the spread of
disease. ! In Jacobsen v. Massachusetts,!" the Supreme
Court said that, by way of its police power to protect public
health, the state could force people to receive smallpox vac-
cinations. Other cases looked to the State’s right to confine
contagious persons. '2 Presently, about half the states have
made it a crime to spread veneral disease. !> While it cannot
be a crime simply to have a certain disease, acts in which
disease is a factor can be criminalized. ' This is true even if
the acts are committed incident to private, consensual sexu-

,al relations.

Sexual regulation is constitutionally permissible where

‘the government demonstrates a compelling justification for

$In one case at Fort Sam Houston, Texas, a female soldler s husband found out about her AIDS-related tryst. He first assaulted her with a brick. Then,
when a female captain broke up the fight, he got in his car and ran over both of them. The AIDS-infected soldier who had intercourse with the female
soldier subsequently pled guilty at a court-martial. See Soldier Guilty of Concealmg AIDS Infecuon From Partners, Wash. Post., Dec. 3, 1987, at A20, col. 1.

710 US.C §§ 801-940 (1982 & Supp. III 1985) [hereinafter UCMJ).

8 Under military Jaw, fornication, absent aggravating circumstances, is not a crime. Umted States v. Hickson, 22 M.J. 146, 150 (C.M.A. 1986); United States
v. Berry, 6 CM.A. 609, 614, 20 C.M.R. 325, 330 (1956); United States v. Wilson, 32 C.M.R. 517 (A.B.R. 1962). In AIDS-related fornication, however, it is
not the sexual mtereourse that is criminal. It is an act incident to that intercourse—the deposit or transmission of the AIDS virus—that is the criminal
wrong. In the same way that marriage is an aggravating circumstance for adultery, and officership is an aggravating circumstance for fraternization, howev-
er, the deposit or transmission of HIV could be pled as an aggravatmg factor.

9 Cf. United States v. Lowery, 21 M.J. 998 (A.C.M.R. 1986). The accused, a captain, was conwcted of fratemlzanon by havmg sexun] relanons wnth enlisted
females. The officer-enlisted relationship was a sufficient .apgravating circumstance to ‘criminalize what might otherwise be permissible fornication.

10 See, e.q., City of Akron V. Akron Center for Reproductxve Health, 462 U.S. 416 (1983), Umted States v An Amcle of Drug 394 U. S 784 (1969). Mintz
v. Baldwin, 289 U.S. 346 (1933) : .

197 Us 11 (1905). P : ‘
12 0*Connor v. Donaldson, 422 U. S 563 (1975) (quotmg Lochner v. New York, 198 U.S. 45 (1905)) P

13 A collection of the statutes appears in Alexander, Liability in Tort for the Sexual Transmission of Disease: Genital Herpes and the. Law, 70 Comell L. Rcv
101, 116 n.95 (1985). The majority of these statutes address only syphillis, gonorrhea, and chancroid- Most make the act a misdemeanor. Florida imposes
disease-reporting requirements on individuals who diagnose or treat veneral disease, including AIDS. Violation of the reporting reqmrement is punishable by
up to a $500 fine. Fla. Stat. § 384-25 (1986).

1 In Robinson v. California, 370 U.S. 660 (1962), the Supreme Court held that the eighth amendment barred conviction of a person based merely on his
status as a narcotics addict. The Court reasoned that narcotics addiction was “‘apparently an illness which may be contracted innocently or involuntarily.”
Id. at 667..In Robinson, the Court stated that while it could not be a crime “to be mentally ill, a leper, or to be afflicted with venereal discase, a State might
determine that the general health and welfare requu'es that victims of these . .. afflictions be dealt with by compulsory treatment, mvolvmg quarantine,
[involuntary] confinement, or sequestration” and by imposition of penal sammons for failure to eomply with compulsory treatment [emphasis added] Id. at
665-66. See Marshall v. United States, 414 U.S. 417 (1974) (addicts with two prior felony convictions ineligible for rehablhtatlve commitment in lieu of
lmpnsonmcnt), Powell v. Texas, 392 U.S. 514 (1968) (conviction for public drunkenness was not conviction for appellant's status as an alcoholic): see also
Bearden v. Georgia, 461 U.S. 660; 668 n.9 (1983) (lack of fault in violating a term of probation, for example by chronic drunken driving, does not bar revo-
cation of probation because the sentence was not imposed for a circumstance beyond probationer’s control “but because he committed a crime” (quoting
Williams v. Illinois, 399 U.S. 235, 242 (1970))). o
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intruding behind closed doors.!* The Supreme Court has
recogmzed an individual’s pnvacy in and freedom to have
sexual intimacy, at least in marriage. ¥ Even scrutiny of
marital sex has occasionally been justified, as in the instance
of spousal rape.

Some other examples of constitutionally permissible sex-
ual regulation are Jaws proscribing -adultery, fornication,
sodomy and homosexual acts. These laws may have fallen
into disuse because of a shift in social mores. They have
not, however, been held constitutionally invalid. Indeed, in
Bowers v. Hardwick,'* the Supreme Court recently upheld a
statute proscribing private, consensual sodomy. ® In sum,
thé Court has often found the government's interest in reg-
ulating these types of conduct more compelling than the
individual’s interest m pursumg them.

If the government’s interest was compcllmg in the garden
variety sexual regulation, adding AIDS to the social calcu-
lus heightens that interest. The potentially fatal result of
HIV transmission to the individual, the pubhc health
nightmare of an AIDS epidemic, and the poisoning of the
blood supply are a few of the concerns that weigh heavily in
favor of permitting regulation. In the military, the unique
mission forces the ante even higher because of the need to
keep the force physically and mentally “fit to fight. »2 In
fact, the Army has a long history of regulating certain sexu-
al conduct in the mterest of health welfare, and
readmess u

‘In the circumstance of HIV-posmve soldlers, sexual reg-
ulation is necessary to promote and protect the Army’s
health, welfare, and readiness interests. Deterrence, general
and specific, is crucial in ‘meeting the AIDS threat. This
brings up an interesting inquiry on the subject of medical
quarantine. A quick review is in order. First what is medi-
cal quarantine? Second, can it be used as a preemptlve
stnke in the war on AIDS?

Med:cal Quarantine

* Quarantine -is total physical isolation from healthy peo-
ple. Historically, it has been a proper method of protecting
the public health. 2 Quarantine remained a feature of state
police power until the advent of vaccinations and “miracle”

13 See, e.g., Gnswold v. Connecticut, 381 U.S. 479 (1965).
‘6Id.

18106 S. Ct. 2841 (1987).

antibodies. These drugs made - quarantrne less and less
necessary. 2 -

Quarantine must relate specifically to the health danger
the individual poses to others.?* AIDS is not like the com-
mon cold or mumps or measles. These diseases spread by
casual contact or by airborne contagions. . AIDS is com-
monly spread by an affirmative, volitional sexual act of the
carrier, not by his mere presence. In AIDS cases, the indi-
vidual can s:mply refrain from the dangerous acts.
Therefore, quarantine, which is a drastic invasion of a per-
son'’s liberty, is overbroad.”

:Some have. suggested construing the medxcal oﬂicer s pre-
ventive medicine counseling of the AIDS patient as a
“partial” quarantine. This derives from the fact that
soldiers are told, in effect, to sexually *‘segregate” them-
selves from others. Preventive medicine counseling does not
result in a “partial” or “constructive” quarantine. Unless a
soldier is clearly ordered into medical quarantine, he does
not break quarantine if he persists in unprotected sexual ac-
tivity. Preventive medicine counseling, however, may be a
military order. In that case, the soldier could be pumshcd
for disobedience under Article 90, UCMJ. -

Mllitary Orders

Commanders have attempted to deter the dangerous sex-
ual acts of HIV-positive soldiers by giving them military
orders to refrain from those acts. The soldier might be or-
dered to refrain from “unprotected” sex, or to tell his
sexual partners that he has the HIV virus. However styled,
the typical order has zeroed in on the soldler s acts that en-
danger others.

.To be lawful, a thtary order must relate to a tmhtary
duty ‘This duty may encompass actions necessary to “safe-
guard or promote the morale, discipline, and usefulness of
members of a command” as well as actions “‘directly con-

. nected with the maintenance: of good order in the

service.” 26 Furthermore, the order must not infringe on the
receiver’s constitutional rights.?” As discussed above, the
government's compelling interest in- protecting society and
the military’s compelling interest in protecting the force.
and readiness justify regulating an HIV-positive soldier's

17 See, e.g.. Dr v. Mlssoun, 420U.S. 162 (1975) For a d:scussron of state statutes, see Immuniry Lzmned on Spousal Rape. Nat'l L J Nov 25, 1985 at
3 °P€

19 The defendant’s act of sodomy was homosexual, but the statutory prohrbmon was not hmlted to homosexual acts. Id. af 2842 nn. 1-2,

D See, e.g., United States v. Kick, 7 M.J. 82 (C.M.A. 1979) (unigue needs of the military justifies makmg simple negligence that results in death a crime); see
also Parker v. Levy, 417 U.S. 733, 756 (1974). The Supreme Court recogmzed that mllnary society is different from civilian society, and that it has umque
needs to address in formulating its rules,

21 See United States v. Moultak, 24 M.J. 316 (C. M.A 1987) (Marme captain convicted of fratemlzatmn), Umted States v. Lowery, 21 M J. 998 (A.CM.R.
1986); United States v. Adams, 19 M.J. 996 (A.C.M.R. 1985) (claiming a right to privacy in sexual relations between cadre members and trainees was “pa-
tently fallacious” in light of government’s compelling interest in regulating such conduct); ¢f. United States v. Johanns, 20 M.J. 115 (C.M.A. 1985).

22 Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). Speakmg of qua:a.ntme in dicta, the Court said states have the power “to provide for the health of lts
citizens.” Id. at 18.

By eomprchensxve review of quarantine can be found in Parmet, AIDS and Qucrantme T’he Renewal of an Archmc Docrrine. 14 Hofstra L Rev 1 (1983)
% But see Smallwood-El v. Coughlm, 589 F. Supp. 692 (S.D.N.Y. 1984) (person quara.ntmed for refusmg to give blood for tesung)
B Bt see Robinson, 370 U.S. at 665-66. If, however, the accused has committed AIDS-related crimes, pre-trial conﬁncmcnt might be appropnate

% Manual for Courts-Martial, United States 1984, Part 1V, para 14c(2)(a)(m) (hcremafter MCM, 1984] Cf. United States v. Grecn, 2 MJ. T (AC. M. R.»

1986) (commander’s suthority to regulate is limited only by the Constrtuuon, and act of Congress, or the lawful order of a superior). Green sets out an
extensive survey of caselaw on orders and regulations. ’ )

77 MCM, 1984, Part IV, para. 14c(2)(a)(iv). See also Green. = o oo
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sexual conduct. Therefore, -such an order has a valid, ar-
ticulable military nexus.

The ‘negative effect of AIDS-related sexual relations can
readily be seen. Even more so than sexual fraternization,
AIDS-related sexual acts are provoking, demoralizing, and
debilitating.: The sexual acts of HIV-carriers can spread
AIDS. AIDS is incurable and fatal. As for a military nexus,
commanders will not have a difficult time articulating the
problems caused by a soldier who knowingly puts others at
risk of death or grave physical harm. -

An order to refrain from dangerous sex, if obeyed, safe-
guards others’ health, morale, and usefulness. Such an
order is a clear statement of the command’s efforts to pro-
tect ‘all soldiers and their families. It provides-a degree of
deterrence. It is clearly proscriptive and enforceable, and it
is a basis for prosecution.? It is a clean and familiar charge
in a sea of legal uncertainty. It is also a charge that some
people find too narrow; their perspective is that punishing a
soldier for disobeying such an order fails to address the
gravamen of the conduct. Such conduct is much more than
flaunting authority, the essence of an Article 90 violation.
A soldier who knowingly persists in putting others at risk
of contracting a fatal disease fiaunts death itself.

: Subsmntlve Cnmes -

What if no order was given? Even if the soldler s conduct
was disobedient, what if the command wants to address the
substance of what is legally wrong with knowmgly spread-
mg or attemptmg to spread HIV?

Chargmg AIDS-related misconduct has been a topic of
lively debate. As with all cases, AIDS-related courts-mar-
tial are fact-specific. AIDS factors might be pled as
aggravation of a crime such as sodomy or adultery. Consid-
er these facts as an example. A soldier tests positive for
HIV. He i3 counseled on the effects of HIV on him and on
others. He is told that HIV is transmitted sexually, among
other ways. He is counselled not to have unprotected sexual
relations. Thereafter, he has unprotected sexual intercourse
with a consenting woman. What crime or crimes has the
soldier committed?

The soldier, now accused, has committed an act of pri-
vate, consensual, nondeviate, unprotected, and unwarned
heterosexual sexual intercourse. He has not made a confes-
sion, nor has he made any admissions. This fact situation
will be the basis of analysis under Articles 118 (murder),
119 (manslaughter), 120 (rape), 128 (assault) and 134 (the
general article). Argument will be advanced on how a par-
ticular element of proof mght operate in the AIDS-related

court-martial. As with all pioneers, lawyers dealing w
AIDS-related misconduct cannot afford to be without their
imagination. It is time for the “hvmg law" to live a b1t and
counsel must lead the way.

Article 118 (Murder)

Any person subject to this chapter who, wuhout Justr.ﬁ- ;i
‘cation or excuse, unlawfully kills a human being, when
© he—"+'

(1) has a premeditated design to kill;
" (2) intends to kill or inflict great bodxly harm; ,
(3) is engaged in an act which is inherently danger-
_ous to others and evinces a wanton disregard of human
life; or
(4) is engaged in the perpetration or attempted per-
.petration of burglary, sodomy. rape, robbery, or
aggravated arson;

 is guilty of murder. .

Murder may be charged only when the victim is dcad
AIDS kills slowly. In the usual case, then, the victim will
be alive at the time of trial. Therefore, this discussion will
be limited to the charge of attempted murder. - -

In talkmg to. people and readmg the popular press,
common response to our fact pattern is that the accused’s
acts amounted to attempted murder. Under Article 118,
there are three types of attempts: ® if the accused had a
premeditated design to kill;. if the accused intended to kill
or inflict greatly bodily harm; and if the offense occurred
during the commission of an enumerated felony. Do any of
these descnbe the accused’s conduct?

Attempted Murder Premedltated

* Consider the evidence needed to prove this eharge The
government must show that the accused knew that he carri-
ed the HIV virus, knew that HIV was transmitted through
sexual acts, and knew that HIV posed a deadly threat to
any :person-who received it. Then the government must
prove that the accused formed an intent to have sexual rela-
tions with a certain person for the purpose of transmitting
the deadly disease to that person. Finally, the government
would have to prove an overt act sufficient to constitute an

attempted transmission. '

Except for a statement of the aocused 1t is hard to imag-

-ine having evidence of such intent.3? This evidence would

be quite different from traditional indicia of premeditation.
Traditionally, premeditation might be shown where the ac-
cused obtained a weapon, wore a mask, or lay in wait for

ith

2 Eor the reasons cxtcd in thrs paragraph of text, eommandels should order an HlV-posmve soldier to oomply with specrﬁed preventwe medicine proce-

dures. Legal advisors should assist commanders in formulating such orders. In some commands where this is routine, commanders use a written order. The
soldier acknowledges the order and his understanding of it by his signature. An order, however, is hot necessary to make the act wrongful anymore than an
order to refrain from unlawful krllmg is necessary to make that act murder. The order may make unsafe sex an act of dlsobedtcnce, but unsafe sex also may
be wrongful under other provisions of the UCMJ. ' :

B UCMY art. 118:- . : . . .
OMCM, 1984, Part IV, para. 43d(3). See also United States v. Roa, 12 M.). 210 (C M.A. 1982) The “inherently dangerous" and evincing “a wanton disre-
gard for human life” language seems to describe our accused’s act of unprotected sexual intercourse. These types of acts, however, are not susceptible to

attempts. Rather, the accused completed an act that was inherently dangerous and in wanton disregard of human life. He cannot be guilty under this Article,
however, because one element of the crime 1s the actua.l death of the victim.

31The overt act could be attempted intercourse ar eonsummated intercourse where the vxrus was not actually transrrutted to the vu:um See United States v.
Byrd, 24 M.J. 286 (C.M.A. 1987) (discussion of overt acts constituting an attempt);

32 What sort of statement would suffice? In Fresno, California, police arrested a prostitute for continuing to practice prostltunon after being informed that
she had AIDS. When asked why she continued to prostitute when she could infect others, she said, “So what.” Prosecutors dropped charges of attempted
murder, saying they could not prove intent to kill. L.A. Times, July 13, 1987, part I, at 2, col. 6; Sez infra text accompanying notes 50-51.
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his victim, ? or by the force or nature of the assault.3*
These acts “speak” for themselves. The acts of our accused,
on the other hand, do not “speak” of more than sex and the
desire for sex. Unless the accused stated otherwise, it is not
likely the desire and plan to have sex will be evidence of a
desire and plan to kill.

i Attempted Murder: Act with the Intent to Kill or to
Infiict Grievous Bodily Harm

What about charging attempted murder by doing an act
with the intent to kil or to inflict grievous bodily harm?
The intent to kill element, as opposed to the design to kill
element, paints a picture of a more opportunistic crime.
The accused did not really plan to do the murderous act,
but when he was doing it, he knew he was doing it and he
knew and intended its killing or harmful effect. From evi-
dence of his purposeful act alone, the Manual specifically
allows the inference that he intended the natural and proba-
ble consequences of his act.

Under our facts, the purposeful act:was sexual inter-
course. A natural consequence of that intercourse was the
deposit or transmission of HIV.* The transmission of HIV
results in death or great bodily harm.? To infer that the
accused’s intent was to kill or to inflict great bodily harm,
that result must also be probable. Is it probable that the vi-
rus will be transmitted to the victim? If the virus is
transmitted, it is probable that the victim will die or be
greatly harmed by it?

The body of sclentlﬁc knowledge about AIDS is changmg
all the time. The disease has been tracked for only a few
years. Experts vary on what they believe is the statistical
probability that HIV will be transmitted to another during
any one sexual encounter. *® Experts also vary on what they
believe is the statistical probability that a person who has
the HIV will go on to develop AIDS. 3% 1t seems fair to say,
however, that experts agree that unprotected sex with an
HIV-infected person puts the partner at significant risk.

33 United States v. Teeter, 16 M.J. 68 (CM.A. 1983)

Only the courts can tell us whether a “significant risk” is
equatable with ‘‘a natural and probable consequence of the

~act purposefully done.”

«*Significance” is a term of art in the science of statistics
and ‘mathematical probability. At law, significance and
probability must have other meanings as well. The signifi-
cance of the risk of HIV transmission must also be viewed
in human terms. leemse, probability at law is not a strict
matter of numbers. It is not just a matter of “one in so-
many-chances” that the harm will happen. ¥ Probability at
law also considers at what point a reasonable person is on
notice that his conduct could have certain consequences. ¢
It also calculates at what point, considering the harm in-
volved, conduct should be culpable. 4

From the perspective of the individual as well as soclety,
the harm that is risked by unprotected sexual intercourse is
grievous indeed. In determining whether HIV transmission
is a natural and probable consequence of the accused’s act,
the weight given the statistical probability of transmission
should be balanced by the weight given the nature of the
harm that could result, the fact that the accused is on spe-
cific notice of the possible harm, and the standard at which
culpability for such grave risk of harm is appropriate.

If transmission of the virus and development of disease
resulting in death or great bodily harm is natural and prob-
able, there is a permissible inference that the accused
intended that result. Without other evidence, this inference
would be the basis of prosecution for attempted murder by
doing an act with the mtent to kill or to inflict grievous
bodlly harm.

Attempted Murder: Dungg_e Commission of an
Enumerated Offense

A third type of attempted murder should be mentioned.
This type would have to occur during “the perpetration or
attempted perpetration of burglary, sodomy, rape, robbery,
or aggravated arson.”* Trial counsel would not have to

34 United States v. Redmond 21 M.J. 319 (C.M.A. 1986) (premed:tatlon can be inferred from the ferocwus nature of the attack); United States v. Matthews,

16 M.J. 354 (CM.A. 1983) (intent inferred from 53 stab wounds).
35 MCM, 1984, para. 43d(3)a).

3 “Transmission” indicates that the virus passed through the vagina and established itseif in the wctlm s blood & stream "Deposlt" indicates that the virus
was placed in the vagina, a place where transmission could occur. Note ‘that when the accused deposits the virus, he puts in motion a “means” or “force”
over which he has no control. As to the particular act of unprotected sexual intercourse, he cannot do any further act to cause or prevent transmission of the
37 See infra text accompanying notes 59~61.

38 See Robinson, supra note 2.

¥1d

40 See, e.g., United States v. Piatt, 17 M.J. 442 (C.M.A. 1984). In Piatt, the following instruction was cited in a concurring opinion: intentional * means the
doing of an act knowingly and purposefully, intending the natural and probable consequences which the common experience of mankind would expect to flow
from the act.” Id. at 447 n.* (Cook, J., concurring) (emphasis ndded) In United States v. Henderson, 23 M.J..77 (C.M.A. 1986), Judge Everett looked to the
visibility of the cocaine-related deaths of sports figures as a factor in the common experience of mankind. Id. at 83 (Everett, CJ., dissenting). AIDS-related
deaths are equally visible. See also United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985).

4! Remember that the accused knows he can transmit a deadly disease. He cannot control or predict if transmission will occur. If harm does not result. '.hat
is a fortuity, not a defense. See United States v. Martinson, 21 C.M.A. 109, Ill 44 C.M.R. 163, 165 (1971) (“probability that any actual damage would result
from the [appellant throwing objects into the intake duct of an engine] is irrelevant, where . .. the appellant seeks to rely on [something] he neither initiated
nor controlled to avoid the [damaging] effect”); United States v. Schroder, 47 C.M.R. 430 435 (A.C.M.R. 1973) (by throwing CS grenade into a hootch,
appellant “set in motion an agency which could have resulted in the death or serious bodily injury of the victim, and except for the intervening cause, . ..
that result could have been obtained™).

42 See United States v. Russell, 3 C.M.A. 696, 14 C.M.R. 114 (1954) (accident and death is a natural and probable consequence of operating a vehicle while
intoxicated); United States v. Wooten, 3 CM.R. 9 (C.M.A. 1952) (in determining extent of habxllty 8s a principal, sale of stolen goods was a natural and
probable consequence of theft of those goods). For a discussion of the use of statistical evidence in criminal trials, and a comparison of the frequency model
and the subjective model of statistical theory, see R. Wehmhoefer, Statistics in ngatxon Practical Appheauons for Lawyers § 15 (1985).

MCM, 1984, Part IV, para. 43a(4).
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prove any certain intent, but-the act would have to be quite been adequate provocation,” -but neither is of the sort rec-
different from the consensual scxual mtercourse commrtted ognized by caselaw.*® Again, it is unlikely that there will be

by our accused. R Cy b circumstantial ev1dence of intent or sufﬁcxcnt basrs to xnfer
' What if the accused’s-act. was not consensual sexual in- it S . ‘
tercourse, but rape? It is just as possible to transmit the " A recent case in Minnesota lllustrates the type of fact
HIV during forcible sex as during consensual sex. Is‘the pattern that might constitute voluntary manslaughter. In
HIV-infected rapist’s conduct within the “felony murder” United States v. Moore, ¥ the defendant, who knew he had
rule? What .if, while committing a burglary, the accused AIDS, became angry at his prison guards. In a fit a rage, he
struggles with a store clerk, their blood mmgles, and the ac- bit them on the legs and screamed, “I hope you die.” If he
cused transmits HIV to the clerk? : ‘ were deemed to have been adequately provoked, and if, in

the heat of sudden passion, he bit the officers with the in-
tention. that. they contract AIDS and die, Moore. mxght be
gmlty of attempted voluntary manslaughter st

"'These are tantahzmg legal questxons, and they illustrate
why books are written about felony murder—and why it
would be a digression to pursue the subject here. Judges
will have to answer these questions in light of the whole "
hrstory ancl leglslatxve rat.lonal for felony murder “. : Amde 120 (Rap e)

S (a) Any person . . . who commits an’act of sexuval in-

Attempted Murder Summary SR " tercourse with a fema]e not- his wrfe, by force and
‘Of the three types of attempted murder, the charge of in- without her consent, s guilty of rape. 2 ‘
tentional kﬂlmg or infliction of great bodily harm seems Rape has already been discussed in “the context of felony
most amenable to typical AIDS-related facts. Even so, facts murder. At & minimum, transmission of the HIV -during
may arise that make murder or another type of attempted rape is a factor in aggravation.® A prima facie case for
murder the appropnate charge. The next inquiry is whether rape, ‘however, is not made out on our facts.. Here the vic-
manslaughter descnbes our accused’s culpable conduct tim consented to the sexual intercourse. If ‘the victim
g consented to sex, but not to sex with an HIV-carrier, is it

Amcle 11 9 (Manslaughter) - SR rape? This issue was raised by an actual v1ct1m s statement

® Any pcrson e ho with an infent to Kill or m_m’\ and warrants a brief drscussron

flict great bodily harm, unlawfully kills 2 human being For rape, the sexual intercourse must be “by force ** This
* in the heat of sudden passion caused by adequate prov- can be proved by the force of intercourse itself if the act
ocation is guilty of voluntary manslaughter. . . . was without the woman’s consent. In our facts, both people

desired to have sex with each other at the particular time

(b) Any person . . . who, without an intent to kil or and place they did. Beyond this, is there a notion of “in-

inflict great: bodlly harm, unlawfully kills a human

being— formed-consent” in rape law? Is there a sort of "caveat
~ (1) by culpable neghgence, or ( emptor” in the sexual arenal - o
B wlnle perpetrating or attemptmg to perpetrate an When it comes to'sex, there is no legal reqmrement that
offense . , . directly affecting the person; is gutlty of consent be either informed or wise. Actual consent, even if
, mvoluntary manslaughter P obtained by fraud, is an affirmative defense 54 It is still Je-

55
Article 119 sets out the elements of voluntary and lnvol- gally effective consent.

untary manslaughter. Only voluntary manslaughter can be The effect of this rule is to place a certain amount of re-
charged as an attempt. ° Voluntary manslaughter requires . sponsibility on the consenting partner 1t is up to the
a specific intent to kill or to inflict grievous bodlly harm.*” ' partner to exercise good ,]udgment in consenting. A normal
The act must be done in the heat of sudden passion caused instance of consensual sexual intercourse will not “become”
by adequate provocation.* Under our facts, there may  rape simply because the consenting partner later discovered

have .been a “heat of sudden passnon,’,’ and there ‘may have = some unsavory fact about her lover. Entanglmg AIDS in

Lo

. “For a recent and extensive discussion of felony murder, see United States v. Jefferson, 22 M.J. 315 (CM.A. 1986)
$UCMJ art. 119.
4 MCM, 1984, Part IV, para. 44d(1)(c).
‘11d. para. 44b(1)(@). _ o ‘
4314, para. 44c{1)(a) & (0). I B
‘9See e.g., United States v. Staten, 6 M. J 275 (C MA. l979) : o : ;
30669 F. Supp. 289 (D. Minn. 1987); see also United States v. Kazenbach 824 F.2d 649 (8th Cll' 1987), cf Barlow v Supcnor Court l90 Cal. App 3d
1652, 236 Cal. Rptr. 134 (1937)
SUIf the provocation was not adequatc and the bltc was not done in thc heat of sudden passion, Moore mlght be gullty of attemptcd murder because thcrc
was dn'ect ewdencc of his lntent o, o
’ZUCMJartlzo o SR
5 Cf: People v. Johnson 181 Oal App 3d 1137 225 Cal Rptr 251 (1986) (transmrsswn of the hcrpes sxmplcx Il vrrus to 8 rape vnctlm was a propcr factor
in aggravation).
“MCMI984Parthpara45c(l)(‘b) ST : : T A U LI A SIT .
33 In one pendmg case, the victim did i mqun-e and the accuscd spccllically demed havmg AIDS He obtained her consent by lns fraudulent demal See United
States v. Booker, 25 M.J. 114 (C.M.A: 1987), In discussing fraud in the inducement {0 commit sexual intercourse, Judge Cox listed several examples of

“general knavery,” such as * ‘Of course I'l respect you'in the morning’; ‘Wé'll get married as soon as . . ."; ‘I'll pay you dollars and so-on.” Id. at
116. “I don't have AIDS” may well be the eighties’ contribution to general—and in this instance, traglc—knavery oty :
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the crime might turn rape into murder, * but it does not
turn consensual sex mto rape

Amcle 128 (Assault)

() Any person . who attempts or oﬁ‘ers with un-
lawful force or wolence to do bodily harm to another
person, whether or not the attempt or offer is consum-
mated, is guxlty of assault. =

. (b) Any person . . . who— - ‘ »
(1) commits an assault with a dangerous weapon or .
other means or force likely to produce death or griev-.
ous bodily harm; or
(2) commits an assault and intentionally inflicts -
grievous bodily harm With or without a weapon;

is guilty of aggravated assault.

Counsel are familiar and comfortable with Artncle 128
termmology Terms of art such as “bodily harm,” *“‘offen-
sive touching,” ‘‘grievous bodily harm”, and “means or
force likely” are second nature to trial attorneys. To plead
our AIDS-related case under Article 128, however, it is
necessary to shake off some of that familiarity. In order to

“see” these Article 128 terms in our AIDS fact pattern,
sexual intercourse has to be viewed as though under a
microscope.

If an AIDS-related sexual act is an assault surely it is ag-
gravated. “Trying out” aggravated assault on our facts is a
two-step process. First, we must define the terms of assault
in terms of AIDS: what is bodily harm, grievous bodily
harm, and a means likely: to cause death or grievous bodily
harm? Second, we must analyse aggravated assault with the

intent to inflict grievous bodily harm, and the three theories

of aggravated assault with a means likely to produce death
or grievous bodily harm: by attempt by oﬁ'er, or by assault
consummated by a battery. -

56 See supra text accompanying notes 43-44.
STUCMYI art. 128.

SMCM, 1984, Part IV, para. 54c(1)

%9 Id. para. S4c(4)a)Gii).

Analysis of Terms -

Bodily harm. We have all heard the judge explam that
bodily E:arm is “any offensive touching of another, however

slight.” % In sexual mtercourse. assuming ejaculation ‘oc-
curs, there is more touching going on than meets the eye.
Semen, in this case infected semen, is touching the vagina.
Under oné more magnification, HIV in that semen is touch-
ing the permeable vaginal wall. The sexual intercourse itself
is not an offensive touching, but placing the AIDS virus at
the door to the victim’s immune system certamly is. Very
few people would not be “offended” if they were touched by
the AIDS virus. The magnitudé of the social interests in-
volved make the touching offensive to society as well.

Grievous bodily harm. Grievous bodily harm naturally
goes beyond mere offensiveness.* If bodily harm is the
touching of the vagina with the HIV, grievous bodrly harm
is the transmission of the HIV virus through the vagina in-
to the blood system.® Once established in the blood, HIV
poses a permanent, although unpredictable, threat to that
person’s immune system. The virus never goes away. The
virus never loses its ability to cause AIDS. In effect, the vi-
rus poises the body at the starting point of an irreversible
continuum of harm that may end in death. ! Transmlsslon
of HIV causes death or grievous bodily harm.:

Means likely. “Means” is the catch-all of Article 128. It
mcluaes hterﬁiy anything used in a way that could cause
death or grievous bodily harm. If an aggravated assault oc-
curred, and the accused did not use a weapon or force, he
used some means.* Under Article 128, “means” have in-
cluded a switchblade knife,® a standing ashtray,® a meat
fork,® a tape recorder,% a football trophy,* a lit ciga-
rette,®® a beer bottle,® a child’s aluminum baton,” a
cowboy belt,”! an arm cast,” even Marines® —when these
items or persons were used in a way likely to cause death or
grievous bodily harm.

%Cf. People v. Johnson, 181 Cal. App 3d 1137 225 Cal Rptr 251 (1986) (transmlssxon ‘of the herpcs slmplex I \urus toa rape victim was mﬂlcuon of
great bodily injury).: -

610ne analogy is that’ transmxttmg HIV to the victim is like handcuffing her to a briefcase full of explosives for the rest of her life. 'l11e briefcase may never
explode. Or it may explode and only maim the victim. _Or the explosion may kill the victim and, to analogtzc one step further, innocent bystanders

%2 The distinction between a “means” and a “weapon” is one of traditional usage. “The phrase ‘other means or force’ may include any means Or instrumen-
tality not normally considered a weapon.” MCM, 1984, Part IV, para. 54e(4)(a)(ii). Because the focus is on the use to which the object is put, the same
ob_]ect might be a “means” or a “weapon.” For example, in Schrader v. White, 761 F.2d 975 (4th Cir. 1975), a magistrate cited several objects used as

“weapons” inside a prison: a pencil, an electrical cord, a lock inside a sock used as a bludgeon, pool cues, brooms, and chairs. Note that viruses can be a
weapon, as in biological warfare. -

6 United States v. Willingham, 20 C.M.R. 575 (A.F.B.R. 1955).
64 United States v. Matfield, 4 MLJ. 843 (C.M.A. 1978).

& United States v. Hamm, 10 C.M.R. 209 (A.B.R. 1953).

% United States v. Pennington, 45 C.M.R. 846 (N.C.M.R. 1971).
€7 United States v. Berry, 2 M.1. 576 (A.C.M.R. 1977).

6 United States v. ‘Gray, 21 M.J. 1020 (N.C.M.R. 1986).

6 United States v. Clark, 39 CM.R. 687 (A.B.R. 1968); United States v, Mercer, 11 CMR_ 812 (A. FB R. 1953); United :States v. Brown, 4 C M. R. 633
(A'F.B.R. 1952) (*“7-up” bottle); but see, e.g., United States v. Johnson, 15 C.M. A 384 35 C.ML.R. 356 (1965) (& beer bottle is not a means likely as a matter
of law).

0United States v. Justice, 32 C.M.R. 31 (CMA 1962).

71 United States v. Patterson, 7 CM.A. 9, 21 C.M.R. 135 (CMA 1956); United States v. Hayes, 45 CM.R. 669 (A.CM.R. 1972), United States v. Cyrus, 4}
C.M.R. 959 (A.F.C.M.R. 1970).

"2United States v. Ashby, 50 C.M.R. 37 (N.M.C.R. 1974).
3 United States v. Piatt, 17 M.J. 442 (C.M.A. 1984). r .
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In this case, the HIV is the means that causes harm or
death. The use is its placement in the victim by sexual inter-
course. Focus on what the accused did with the HIV that
was in his body, When, th:ough unprotected sexual inter-
course, he put the HIV inside the victim, he used the virus
in a harmful, deadly way, Like puttmg poison in the vic-
tim’s drink, the accused put the virus in a place whelfe it
could cause death or grievous bodily harm.”™ When used in
this way, the virus is 2 means of assault. :

The means of assault must be used in such a way that
death or grievous bodlly harm is likely to result.” It is not
requu-ed that either be actually mﬂicted How “likely” does
it have to be that the means will produce death or grievous
bodily harm? How likely is it that harm will result from the
AIDS virus being applied (deposxted or transmitted) to the
victim? 76

Likelihood, like probability ‘in our discussion of mur-
der,” is not the sole province of statisticians. Numbers do
not mean anything in themselves. Experts can testify as to
numbers, percentages, and statistical data on a particular
likelihood. That testimony is given meaning and weight on-
ly by analysing it in terms of caselaw.”™ This new “means,”
the AIDS virus, and its likelihood to cause death or griev-
ous bodily harm, must be viewed in context of the
likelihood the law attributes to more famlliar means of
assault. ™ '

With these deﬁnitions of bodily harm, grievous ,bodily
harm, and means likely in hand, our accused’s conduct will
be measured against the two types of aggravated- assault. ’

Analysis of Types of A&g}vated Assault

Aggravated assault can be the intentional infliction of
death or grievous bodily harm, or it can be using a means
likely to cause that result. The two types of aggravated as-
sault will be analysed using the definitions of bodily harm,
grievous bodily harm, and means likely discussed above.

élg_gavated ‘assault in which g rievous bodily harm is in-
tentionally inflicted. To charge our soldier with this type of
aggravated assault, the victim must have actually sustained
grievous bodily harm. In the working definition, this means
that the victim actually received the virus into her blood
system through sexual intercourse with the accused. The
government must then prove the specific intent of the ac-
cused, and face the same obstacles of proof previously
discussed in regard to this element. The law does allow
proof of intent by circumstantial evidence.® From the sex-
ual intercourse alone, however, it is unlikely that anything
beyond an intent to have sex can be inferred. As under Ar-
ticle 118, except for admission or confession of the accused,
this element will be difficult to prove.

Assault with a danggous we;apon or other means or
force likely to produce death or grievous bodily harm. As-
sault with a means liker to cause death or gnevous bodily
harm does not require a specific intent.® It also is not nec-
essary that death or grievous bodily harm actually result
from the act.® It does require that the accused used a cer-
tain means in a way that was likely to produce death or
grievous bodily harm.® The use of the means may consti-
tute an attempt, an offer-type assault, or an assault
consummated by a battery.84 Althou‘gh the charge looks

™ Poison is “a substance, usually a drug. causing i]lness or death when eaten, drunk or absorbcd in relatively small quantmes » Webster s New World Dic-
tionary of the American Language 1130 (1966). Poisoning is an' assault and battery. MCM, 1984, Part 1V, para. 54c(2)(c). See, e.g., D.C. Code Ann.
§ 22-501 (poisoning with intent to kill is punishable by up to 15 years confinement). HIV-infected semen can be a poison, Cf. Shrader v. Whlte, 761 F.2d 975
(4th Cir, 1985) (human excrement can be a poison) (dicta). One way to plead this under Article 128 might be “with a means likely . . . to wit, [the ac-
cused's] bodily fluid while he was then infected with Human Immunosuppression Virus.”

7SMCM, 1984, Part IV, para. 54b(4)(iv).

76 Compare this to the likelihood of gnevous bodily harm resulting from “application™ of a beer bottle or other famillar means of assault to the victim.
Although it is not necessary that the injury be permanent to be grievous, it is notable that these types of harm differ from the harm of the AIDS virus in that
they can heal or be cured. ;

77 See supra text accompanying notes 3842,

78 See United States v. Schroder, 47 C.M.R.'430 (A.C.M.R. 1973). The accused was convicted of aggravated assault by means of a CS grenade set off in a
closed hootch. On appeal, an expert testified that it was improbable that death or grievous bodily harm could have resulted from the appellant’s act. The
Army court held that “evidence presented by appcllant . only indicates that death or serious bodily harm would not be a probable consequence to expo-
sure to CS agent in a closed room for ten minutes. . . . This evidence is not controlling in the crucial determination as to whether the means used
constituted an aggravated assault because of the manner in which the CS agent was used.” Id. at 434,

In determining the probativeness of statistical evidence, determining the basis of the numbers is crucial. Statistics must first of all be accurate. Consider the
difficultics, as well as the politics involved, in documenting AIDS cases. For example, researchers at the Centers for Disease Control estimate that about
10% of AIDS cases go unreported because families often object to listing AIDS as the cause of death. Gallo, First Word, Omni, Dec. 1987, at 10. This
obviously skews statistics on' AIDS-related deaths. Further, statistics have extrapolative value only if the acts they report are documentable and repeatable.
Neither is true of sex. No two acts of intercourse, even between the same partners, is repeatable in terms of the physiological variables involved. For example,
sometimes conception occurs, and sometimes it does not. Infectivity and susceptibility to infection vary from person to person and from time to time. Thus,
the relevancy of statistical data is questionable. No amount of statistical reporting can predict the precise mathematical likelihood that any given sexual act
will result in HIV transmission. This is one example of why the law tends toward using the subjective model of statistical thcory An accused takes his victim
as he finds her; an accused does his crime and takes his chances. See R. Wehmbhoefer, supra note 42.

79 Foreseeability is another legal concept that may shed light on the likelihood analysis. See, e.g., United States v. Henderson, 23 M.J. 77, 80 (C.M.A. 1986)
(death was foresceable because “merely providing a controlled substance [to another] is ‘an act inherently dangerous to human life’ ), United States v.
Sargent, 18 M.J. 331 (C.M.A. 1984); United States v. Moglia, 3 M.J. 216, 217 (C.M.A. 1977); State v. Thomas, 118 N.J. Super 377, 28 A.2d 32 (1972) (jury
could reasonably find that heroin user’s death was regular, natural, and likely consequence of the heroin sale; Heacock v. Commonwealth, 228 Va, 397, 323
§.E.2d 90 (1984) (as a matter of law, unlawful distribution of cocaine is conduct potentially dangerous to human life). In United States v. Witt, 21 M.J. 637
(A.M.C.R. 1985), the court in dicta cited common human experience as pertinent to forseeability: “It is well known . . . that people who ingest drugs can
[have adverse reactions]. Drug dealers know or reasonably can be expected to know this fact.” Id. at 642 n.8. ..

80 MCM, 1984, Part IV, para. 54e(4)(b)(u) N
$11d. para. 54e(4)(a). : e , Cee ~ . .
8214, para. 54e(4)(2)(iv).

83 14, para. 54e(4)(a)(ii).

84 Id. para. 54b{4)(a)(i).
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the same on its face, it is useful to dissect these underlying

theories. This will show how the pecuhantles of AIDS-re— ‘

lated facts mlght operate.

Under the first theory, the first element of aggravated as-
sault with a means likely is that “the accused attempted to
do . . . bodily harm to a certain person.” Note that while
an attempt-type assault requires a specific intent, ® that in-
tent need be only the‘;intent to do bodily harm. We have
said that bodxly harm is offensive touching. The offensive
touching is the touch of the virus. Styled this way, what
constitutes an attempt-type assault? -

There are two ways:to look at attempt under our facts.
Perhaps the accused attempted to have sexual intercourse
with his victim. He failed or was prevented from doing the
act. Another scenario is the accused completed the sexual
intercourse, deposited the virus in the victim’s vagina, but
the virus was not transmitted into the victim’s blood.

In the first scenario, the accused intends to have the in-
tercourse. He intends to put his infected semen inside the
victim’s vagina. This deposit constitutes the offensive touch-
ing and, thus, the bodily harm. If he tries to commit the
intercourse, but is prevented from or otherwise fails to com-
plete the act, has he committed an attempt-type aggravated
assault? Yes, so long as his overt acts toward completing in-
tercourse are sufficient to constitute a criminal attempt. *

In the second scenario, the accused completed the inter-
course. ¥ He deposited the infected semen in the victim but
she did not become infected. Is the government’s theory of
the case an attempt-type assault? No. The attempt element
is the attempt to do bodily harm.® The accused did the
bodily harm. He touched his victim with the HIV virus. It
is not necessary that death or grievous bodily harm actually
be inflicted. He also did all he could to transmit the virus to
her. Under this analysis, he is chargeable with inflicting
bodily harm with a means likely to produce death or griev-
ous bodily harm.

The second type of aggravated assault with a means like-
ly, that the accused “offered to do . . . bodily harm,” is an

unlawful demonstration of violence.® The demonstration

must cause the victim to be reasonably apprehensive that
she is immediately in danger of bodily harm.* The charge
focuses on what happened in the victim’s mind at the time

of the demonstration. The accused does not need a specific

intent.®' His culpable negligence is sufficient to commit the
assault.

85 Id, para. S4c(1)(b)().

86 See United States v. Byrd, 24 M.J. 286 (C.M.A. 1987) (attempts).
¥ This assumes ¢jaculation.

8 MCM, 1984, Part IV, para. 54b(4)(a)(i).

89 1d. para. S4c(1)(bXGi).

‘90 Id. ; .

Nd.

92 Id.

93 See supra text accompanying notes 87—88

' The offer theory likely misses the mark. The first hurdle

is whether consensual sexual intercourse or ‘deposit of the
virus can be an “unlawful demonstration of violence.” Fur-
ther, the victim has a reasonable and immediate fear of
bodily harm upon learning that her sexual partrier has HIV.
Even if the act is somehow a demonstration of violence, the
victim’s fear is engendered some time later. The theory of
offer, therefore, does not’ descnbe the accused’s culpable
conduct.

The last theory of aggravated assault with a means likely
is where the accused actually inflicts the bodily harm. As
seen in-the discussion of attempt-type assaults,®* if the bod-
ily harm is the offensive touching by the virus, a
consummated act of sexual intercourse with infected semen
will always be a consummated assault. The offensive touch-
ing can be intentional or by culpable negligence. If the act
actually transmitted the virus, the ‘government may prove
that the act inflicted death or grievous bodily harm.

Article 134 (General Crimes of Disorder or Negleet to the
Prejudice of Good Order and Discipline or of a Nature to
Bring Dzscredlt Upon the Armed Forces)

Article 134 seems a natural choice to describe AIDS-

related misconduct. Unlike the punitive articles already dis-
cussed, AIDS-related litigation under Article 134 will not
likely be a battle of the elements. It will, however, exercise
broad legal issues.

The general article’s elements are simple: the accused did
or failed to perform an act and, under the circumstances,
his act was prejudicial or service-discrediting.®® The analy-
sis starts with the result or effect of the accused’s conduct.
Under our facts, the conduct was the accused having un-
protected sexual intercourse with 2 woman even though he
knew he had AIDS. The government must show that this
act had a “reasonably direct and palpable”® prejudice to
good order and discipline or that it injured the reputation
of the Army, brought it into disrepute, or tended to lower it
in public esteem. %" This is a question of fact.”® Counsel will
have the opportunity to prove those facts after answering
Article 134's questions of law.

The general article presents counsel with the same Jegal

‘ 1ssues regardless of what mlsconduct is alleged. These issues

% This snares an accused who says he never intended the ejaculation that occurred. Here the thcory is assault consummated by a battery. Battery can be
done intentionally or be culpable negligence. MCM, 1984, Part IV, para. S4c(2)(d)

93 Id. para. 60b(2).
% Id. para. 60c(2)(a).
97 Id. para. 60c(3).
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include whether an offense is stated,®. whether there was
notice of criminality, '®. whether the offense was properly
charged under another punitive article or law,!”' and
whether the 134 offense is an attempt to dispense with the
need to prove an-element of an offense under.the specdic
punitive articles.'® In an area of the law which, by defini-
tion, includes “everythmg else,” 13 the peculiar twists of
AIDS-related fact patterns will have to take their turn on
the analytical framework of Article 134.

Substantzve Crimes: Summaty

Chargmg A.IDS-related mlsconduct must be- vxewed as in
the formative stages until a body of law is estabhshcd All
the analysis in the world is only analysis until the courts
“grade the papers.” This analysis has been an academic dis-
cusswn of a. certain set of facts undcr the pumtlve articles.
other important factors in the chargmg decision, such as
agency pohcy and policy considerations. AIDS-related mis-
conduct is a new subject. It has broad ramifications for the
military and for society. Therefore, perhaps more than any
other crime on a prosecutor’s docket, the disposition of
AIDS-related misconduct must include a close analysis of
the legal merits, policy concerns of the military community,
and the “social calculus” at large.

| “ The Limited Use Pohcy

Department of Defense and Department of the Army
policies set limitations on-the use of:certain information
about a person s infection with HIV. This “limited use”
scheme is the basis of litigation that has stalled pending
ATIDS-related courts-martial. Briefly stated, the government
is precluded from introducing information at courts-martial
provided as part of the epidemiologic assessment.'® Recent
litigation concerns whether the government may introduce
results of HIV tests at courts-martlal 106

Regulatory: constructlon and pohcy mterre]atlonshlp is
not normally a subJect .of much interest. In this instance,
however, interest in these regulatory questions is high be-
cause the fancy legal questions translate into questions of
what “tools” are in the commander’s box: The nature of the
evidence allowed to prove the accused’s HIV infection will
determine whether the commander can reach the accused’
AIDS-related mlsconduct by courts-martial.

. oo Conclusion _ ,

This has been a “situation report" on issues involved ‘in
bringing AIDS-related misconduct. to trial and, it is hoped,
to justice. The rustle you hear is the sound of society mar-
shalling its defenses against their major health and welfare
threat. Cases are being prosecuted and statutes are being
drafted. Because of the unique requirements of its mission,
the Army has been in the forefront of this defensive effort
with its blood testlng and data collection programs. Army
law and policy are ‘also in the forefront of the process by

‘ - which the deadly disease of AIDS is becommg an aspect ‘of
A discussion of AIDS-related courts-martlal is‘not com- deadly crime.
plete without an overview of Department of Defense and
Department of the Army policy issues. ' AIDS has been
addressed by various departmental letters and memoranda.
These policies implement, among other things, the blood
testing program, a data collection scheme, and the use and

dxssemmatlon of information concerning AIDS patients.

‘98 A ‘wide variety of misconduct has been held to violate the general arficle. See, e.g., United States'v. Mayo, 12 M.J. 286 (C.M.A. 1982) (fals¢ bomb threat
phoned in to a charge of quarters); United States v. Kopp, 9 M.J. 564 (A.F.C.M.R.), petition denied, 9 M.J. 277 (1980) (The accused wrongfully set off 2
falsc fire alarm at the barracks. The court held that his act “resulted in considerable inconvenience to the residents [of the barracks] and expense to the gov-
ernment. Such action is palpably and directly prejudicial to good order and discipline and is an offense chargeable under {Article 134].” Id. at 566 (emphasis
‘added)); see also United States v. Sadinsky, 14 C.M.A. 563, 34 C.M.R. 343 (1964) (jumping from a ship); United States v. ‘Oakley, 11 CML.A. 529, 29
C.M.R. 345 (1960) (wrongful possession of another’s identification card); United States v. Scott, 24 M.J. 578 (N.M.C: M R. 1987) (entlcmg another o engagc
in sexual intercourse for hire and reward).

%9 See, e.g., United States v. Wickersham, 14 M.J. 404 (C.M.A. 1983) (unlawful entry); Unlted States v. Gaskm, 12 C M A 419 ]| C M R. S (1961), Umted '
Statw v. Hogsctt, 8 C M.A. 681, 25 CMR. 185 (1958) (wrongfulncss must be pled).

l°°Unltcd Statm v. Iohanns. 20 M J. 155 (CM. A. 1985); United States v. Kick, 7 M.J. 82 (C.M.A. 1979); United States v. Lowery, 21 M.J. 998, 1000 n.2
(A.M.C.R. 1986) (even absent codification in the 1984 Manual for Courts-Martial, the accused was on notice that his sexual conduct mth enlisted soldiers
constituted a crime); United States v. Baker, NMCM 84 4043 (N.M.CM.R. 30 Aug. 1985). : )

101 See, e.g., United States v. Martinson, 21 CM.A. 109, 44 C.M.R. 163 (1971).

102 United States v. Taylor, 23 M.J. 314 (C.M.A. 1987); United States v. Dyer, 22 M.J. 578 (A.C.M.R. 1986); United States v. Kick, 7 M.J. 82 (C.M.A.
1979); United States v. Lumbus, 49 C.M.R. 248 (C.M.A. 1974); United States v. Maze, 21 C.M.A. 260, 45 C.M.R. 34 (1972); United States v, Wallace, 31
C.M.R. 536 (A.F.B.R. 1961); United States v. Thompson, 24 C.M.R. 87 (A.F.B.R. 1957).

103 This is not to say that Article 134 is a “catch-all.” “[A] wide variety of conduct can be alleged and found to constitute an offense [under Article 134]. The
kind of conduct that is service-discrediting or prejudicial to good order and discipline is subject, however, to limitations other than the imagination of the
drafter.” United States v. Maze, 21 C.M.A. 260, 263, 45 CM.R. 34, 37 (1972). )

104 The following AIDS policies have been issued: 10 U.S.C.A. § 1074 note (West Supp. 1987); DOD Memorandum, 20 Apr 1987, subject: Policy on Identi-
fication, Surveillance, and Administration of Personnel Infected with Human Immunodeficiency Virus (HIV); DOD Memorandum, 24 Oct 1985, subject:
Policy on Identification, Surveillance, and Disposition of Military Personnel Infected With Human T-Lymphotrophic Virus Type III (HTLV-III) [hereinaf-
ter 1985 DOD Memo.); HQDA Memorandum, DAPE-HRL-S, 22 May: 1987, subject: Policy on Identification, Surveillance, and Administration of
Personne! Infected with Human Immunodeficiency Virus (HIV); HQDA Ltr. 40-86-1.

105 1985 DOD Memo.
166 United States v. Morris, 25 M.J. 579 (A.C.M.R. 1987), stay granted, No. 88-08/AR (C.M.A. 24 Nov. 1987).
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' The Advocate for Military Defense Counsel

‘DAD Notes

When the Muitary- Judge Must Say Good-bye C

The U.S. Army Court of Military Rev1ew has remmded
military- judges of their obligation to recuse themselves
when they are disqualified under Rule for Courts-Martial
902! from presiding over a court-martial. The military
judge cannot obviate thls dlsquah.ﬁcatlon by dlrectmg a trial
by members. ]

In United States v. Wiggers,? the military judge advised
counsel that he had presided over'a companion case. The
military judge believed that the co—accused who would be a
government witness in the present case, had lied in his
statements to the court.® The trial defense counsel chal-
lenged 'the military judge, based on the judge’s
predisposition as. to the credibility of the witness, and based
on the defense desire for a trial by military judge alone.*

The military judge denied the defense challenge. The mil-
itary judge directed trial by members because ‘“‘the
prosecution is . . - entitled to [an] impartial, unbiased
factfinder.” > He indicated that the defense only had a right
to a fair trial, not a trial before military judge alone. The
nuhtary judge did not recuse himself, based on the incon-
venience of assuring the presence of another judge, given
the geographical distribution of Judges in the Federal Re-
public of Germany. ¢

In the presence of an objection, a military judge must dis-
qualify himself where his “impartiality might reasonably be
questioned.”” Furthermore, even in the absence of objec-
tion, a military judge must dlsquahfy himself if he has “a
personal bias or prejudlce concerning a party or personal
knowledge of dlsputed ewdentlary facts concemmg the
proceeding.”®

In W:ggers, the court of mlhtary réview held that the
military judge’s knowledge of mendacity by the witness was
gained through a judicial .proceeding and, therefore, was

“judicial, not persona], in nature.”® The knowledge of the ‘

~ knowledge regarding the witness to be an

military judge did not disqualify him under R.C.M.
902(b)(l) from presiding over the court-martjal. ® - - -

“The Army court posnted that extrajudlcml personal
knowledge is also a basis for dlsquahﬁcatxon under R.C.M.
902(a) Nevertheless, R.C.M. 902(a) requires “special cau-
tion”’ where the military judge possesses knowledge
obtained in a judicial forum. !

The court held that the mlhtary Judge had the dxscretlon
to recuse himself or to direct trial by members, but that the
latter choice in this case was “foolhardy.” > The court con-
sidered the military judge’s responsibility to rule on the
evidence without “inevitably alerting” the members to. his
“impossible
task.” * The court felt that the military judge was faced
with a “Hobson’s choice,” risking .mistrial or “almost cer-
tain reversal on appeal.” ' Consequently, the court found
.that the military judge was disqualified and “under the cir-
cumstances of this case,” should have recused hxmself
instead of dlrectmg trial by members 15

~ The decision of the court was correct, but its reasonmg
was, in part, flawed. A military judge who is disqualified
under R.C.M. 902 does not have the option of recusal or di-
recting trial by members. Recusal is mandated where the
military judge is disqualified under R.C.M. 902, except
where the disqualification can be and is waived. !¢ The op-
tion of recusal or directing trial by mlllta.ry Judge alone may
still be available, however, where a challenge, or the mili-
tary judge’s involvement, do not reach the threshold of
R.C.M. 902.

.- The court-in Wiggers did not say Ihat an accused had a
right to trial by military judge alone. Where the military
judge is disqualified 'under R.C.M. 902, however, the Rule
preserves the judge-alone option. Therefore, the general na-
ture of R.C.M. 902(a) gives. trial defense counsel a useful
weapon in pursuing a judge-alone trial. A military judge’s
impartiality “might reasonably be questioned” in a case
even though the military judge might not be disqualified
‘under the specific grounds of R.C.M. 902(])) Once a valid

"Manual for Courts-Martial, Urutcd States, !984 Rule for Courts-Martial 902 [hereinafter R.C. M]

225 M.J. 587 (A.C.M.R. 1987).
31d., slip op. at 2.

4Id. at 3.

i

$1d.

TR.C.M. 902(a).

8R.C.M. 902¢b)(1).

9 Wiggers, slip op. at 7.

10 Id.

4. at 7-8.

1214, at 8 (citing United States v. Butler, 14 M.J. 72 (C.M.A. 1982)).
Brd a9,

14 Id.

'5Id. at 2. The court noted that the mlluary judge recogmzed that he was dlsqualiﬂcd Id. at 8.

16R.C.M. 902(d)(3). See also R.C.M. 902(c).
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challenge has been made, the judge must disqualify himself.

and allow a replacement judge to hear the case. Thus, the
defense has preserved its option of a true choice of forum in
the case. Captain Kathleen A. VanderBoom.

Use of an Accused’s Prior Immunized Testimony

When an accused has testified under.a grant of immunity
at a prior trial, defense counsel must raise the issue before
the judge of any potential use of evidence derived from the
immunized testimony. In United States v. Lucas,!? the
Court of Military Appeals held that, absent a complaint by
defense counsel, the government has no burden to show
that its evidence is wholly from an independent legitimate
source and not from the accused’s immunized testimony. !¢
The prosecutor in Licas had prevxously examined Lucas
durmg immunized testunony in a prior court-martial.

The court also stated that the military judge has a sua
sponte duty to intervene if he believes that prohibited use is
being made of the immunized testimony. In Lucas, the
court found no evidence that the government used the ac-
cused’s immunized tcstlmony, and thus, there was no error.

Although the court aﬂirmed the convmtmn in Lucas, it
cautioned both trial and defense counsel of the dangers
presented when the accused has previously given immu-
nized testimony. The court stated that prosecutors should
be aware of the issue and take steps to resolve any conflict
early in the trial."® The court stated that while it was
“techmcally correct” when trial counsel stated he had not
acted in “any disqualifying or inconsistent capaclty" in the
case, the trial counsel “might better at that time have in-
formed the judge of his ‘earlier role.”® The court was also
puzzled by the defense counsel’s failure to question the trial
counsel’s role as prosecutor in the court-martial at which
the accused gave his immunized testimony.?' By merely
raising the issue, the defense places upon the government
the heavy burden of showing that it will not make any use
of the immunized testimony given by the accused or any ev-
idence derived from it. Defense counsel should always bring
the issue of the prior immunized testimony to the judge’s
attention and put the government to its burden. If defense
counsel fails to raise the issue, the court stated, “‘the specter
of ineffective ‘assistance of counsel looms,” though 'ineffec-

tive assistance was riot urged in this case. 2 The court also -

stated that “the judge should not invoke the doctrine of

waiver” and that “plain error” might be found B Captam

Kevin G. Sugg.

1725 M.J. 9 (C.M.A. 1987)

1B 1d. at 10.

19714 at 11.

Wyg

A4,

24

B4, at 10.

24 ACMR 8601342 (A.C.M.R. 18 Nov. 1987).
3 1d,, slip op. at 2.

26 R C.M. 1001(b)(4) (emphasis added),
27R.C.M. 1001(b)(4) discussion.

28 See, e.g., United States v. Witt, 21 M.J. 637, 641 (A.C. M.R. 1985) (only requires, as a threshold, *

:Sixth Amendment Limits on Victim Impact Evidence

The Army Court of Military Review recently limited the
use of victim impact evidence where it would impede an ac-
cused’s sixth amendment right to a fair trial. The Army
court found that trial counsel’s repeated references to the
trial experiences endured by the rape victim were impermis-
sible considerations on sentencing.

Contrary to his pleas, the accused in United States v.
Carr?* was convicted of rape and attempted forcible sod-
omy by a general court-martial composed of officer and
enlisted members. During argument on sentencmg, ‘trial
counsel elaborated upon the heinous nature of the crime of
rape. Trial counsel then proceeded to call attention to the
suffering and humiliation inflicted upon the victim as a con-
sequence of her having to testify against her attacker.
Defense counsel objected and stated that the defendant was

nmerely “exerclsmg his constitutional right to confront and

cross-examine wﬂ:nesses against him [and that] is not a mat-
ter in aggravation.”

The military judge overruled the objectnon and allowed
the argument as a proper matter in aggravation. The mili-
tary judge specifically noted that the argument concerned

“what she’s had to go through as a result of the conviction
of the crime.” 2

~Rule for Courts-Martlal lOOl(b)(4) provndes two inde-
pendent ‘windows” for the consideration of matters on
aggravation. “The trial counsel may present evidence as to
any aggravating circumstances directly relating to or result-
ing from the offenses of which the accused has been found
guilty.” 2 The argument as presented in the instant case
asked the members to consider matters in aggravation that
were being presented through the second prong as matters

“resulting from™ the oﬂ'ense

- The category of evtdence that dlrectly results from the
offénse has been popularized as repercussion evidence. The
d1scussnon to R.C.M. 1001(b)(4) provides that repercussion

“[e]vidence in aggravation may include evidence of finan-
cial, social, psychological, and medical impact on or cost to
any person or entity who was the victim of an offense com-
mitted by the accused.” ¥’ Prior decisions of the Army
Court of Military Review have liberally construed the pro-
visions of R.C.M. 1001(b)(4) to permit expanded

introduction of repercussion evidence. 2

‘As the Manual has been interpreted, trial counsel argued |
matters that have been traditionally viewed as a result of
the offense and therefore within the scope of R.C.M.

‘a reasonable linkage between the offense and the alleged

effect thereof™). The willingness expressed by the court to create procedures that will allow for the consideration of evidence broad in scope is hopelessly at
odds with the design of the Manual to provide specific pigeonholes for the introduction of matters in aggravation. :
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1001(b)(4). The decision in Carr, however, limits the here-
tofore broad reading of R.C.M. 1001(b)(4) and finds that
the government’s proffered argument was unpropcr

The decision of the Army coqrt has three important
ramifications. First, the court has applied the rules of pro-
cedure, to define the proper scope of argument. The Army
court noted that *[w]hile ensuring fundamental fairness at
trial unavo:dably impacts upon all parties thereto, such ‘im-
pacts,” in our view, relate directly to the due administration
of .the military justice system rather than to offenses on
which there are findings of guilty.”? In separating these
different impacts, the Army court has indicated that it is
proper to analyze government argument in the context of
what is a permissible consideration under R.C.M, 1001,
Thus, the rules of procedure not only govern the type of ev-
idence that might be considered, but they can also be used
to circumscribe government argument.

Second, the Army court has implicitly stated that reper-

cussion evidence must have some basis other than simple

inference. In the instant case, the victim was forced to en-

dure “extensive direct examination and over an hour of

cross-examination” in front of the members. Even though
the members were able to observe the effects of the judicial
process upon the victim, the court noted that “when the tri-

al counsel was permitted to argue the impact of
confrontation and cross-examination upon the victim prior

to sentencing, he argued an impact neither contained in the
record nor an inference that might have reasonably have
been based thereon.” * In short, unless there is direct evi-
dence introduced on thé record concerning repercussions,
1mpact ewdence will not be inferred. !

Fmally, the court found that any adverse impacts stem-
ming from the accused’s ‘exercise of his constitutional rights
to sixth amendment confrontation could not be. used
against him as a matter in aggravation. The court stated
_ that *““the right to confrontation and cross-examination
originates in the Sixth Amendment” and “[i]t is a due proc-
ess right™ that must be considered during presentencing. 32
In finding that neither party to the proceedings:should di-
rectly or indirectly profit from the other’s use of a due
process nght the court concluded that “argument urgmg
systemic impact resulting from the exercise of constitution-
al rights at trial is impermissible in aggravation.” *

In summary, the decision of the Army court provides an

important standard by which government argument can be
measured, More importantly, repercussion evidence cannot
be inferred. Instead, there must be direct quantifiable evi-
dence to substantiate the alleged impacts. Finally,

¥ Carr, slip op. at 4.
% 14., slip op. at 3.

references by trial counsel to an accused’s exercise of con-
stitutionally mandated procedures will generally be deemed
improper. As the court has expressed a concern to maintain
the integrity of the trial process, statutorily mandated pro-
cedures should be accorded equal weight. Captain Ralph
Gonzolez

Preserving Multiplxcity on Appeal

In United States v. Newman,* the Army Court of Mili-
tary Review put trial defense counsel on notice to increase
their use of a valuable trial tool: the motion for a bill of par-
ticulars made pursuant to R.C.M. 906(b). The Newman
court concluded that trial defense counsel who allege that
specifications are multlpllclous for findings are charged
with the responsibility of moving for a bill of particulars to
make specifications more definite and certain where specifi-
cations are not clearly multiplicious on their face. The
Newman decision made clear that the Army court “will not
search the record for evidence or review the providence in-
quiry for the purpose of determining multiplicity for
findings. The burden of raising and establishing multiplicity

.. rests squarely with defense counsel at trial.”’ 3

Newman was convicted pursuant to his pleas of two
specifications of larceny of currency and one specification of
forgery. On appeal, defense counsel argued for the first time
that the larceny and forgery specifications were mul-
tiplicious for findings. The court relied on several Court of
Military Appeals cases in reaching its decision that the is-
sue was waived.:

“The Court of Military Appeals announced general stan-
dards for determining multiplicity in United States v.
Baker, % and applied these principles to larceny and false
instrument offenses in United States v. Holt. *’ In Baker, the
court held that charges were multiplicious if one of the
charges necessarily included all the elements of the other,
or if the allegations under one of the charges as drafted
“fairly embraced” all the elements of the other charge. * In
Holt, the accused used a false military identification card to
cash false checks and was convicted of wrongful use of a
false identification card and larceny by check. The larceny
specifications did not show the larcenies had been commit-
ted by use of the false identification card, and defense
counsel had not moved for clarification. The court held
that, if defense counsel had made a motion to make the

specifications more definite and specific, resulting in the in-

clusion of language specifying that the false identification
offense had been the means of accomplishing the larceny of-
fense, the specifications would have been multiplicious
under the second of the two Baker tests. In the absence of

3 See United States v. Caro, 20 M.J. 770, 771 (A.F.C.M.R. 1985) (the court requnred the government to offer direct evidence of the expenditure of law
enforcement resources that would more “straightforwardly” prove such impact rather than rely upon the defendant’s mere refusal to cooperate or his false

statements to investigators that allegedly caused a more intense investigation).

32 Carr, slip op. at 34.
31d., slip op. at 4. .
4 ACMR 8701192 (A.C.M.R. 30 Oct. 1987)
31d., slip op. at 4.

%14 M.J. 361 (C.M.A. 1983).
3716 M.J. 393 (C.M.A. 1983),
3814 M.J. at 368.
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any such language in ‘the specifications, the Court of ‘Mili-
tary- Appeals refused to “go beyond the language of the
speclﬁcatlon on which the case is tried.”¥ " .

. The Army court in Newman further relled on Umted

States v. Jones. © In Jones, the accused was convicted of lar-

ceny of currency and uttering a forged check at the same
time and place and for the same amount. Although a com-
panion conspiracy charge made it clear that there was a
direct relationship between the two offenses, the specifica-
tions did not specifically allege-that the forgery was the
means by which the larceny was committed. Again, defense
counsel failéd to move for a clarification of the specifica-
tions, and the court found thlS farlure fatal to appe]lants
multlphcrty clmm on appeal.: -

”IGMJ at3o4 T
4023 MJ 301 (CMA 1987)
4 R.CM 906(b)(6). -

The lesson in Newman is that trial defense counsel must
either’raise the i$sue of multiplicity or ensure that the speci-
fications make the relationship’between the two.offenses
clear. Trial defense counsel should move for a bill of partic-
ulars to establish the connection between the two
offenses. 4! 'Although the Newman court noted that a bill of
partxculars is not a discovery tool, and it should not be used
to attempt to restrict the government’s proof at trial, 2 it is
a valuable tool for the 'defense counsel who' wants to pre-
serve the issue of multiplicity or challenge uncertain ‘or
vague specifications. #** Captains Patncla D White and Jon
W. Stentz.

2 United States v. Mannio, 480F. Supp 1182, 1185 (5. D. NY. 1979), Umted States v. Deaton. M3 F. supp 532(N D. Ohio 1973)

# See United States v. Alef, 3 MJ 414,419 n.18 (CM.A. 1977)

CIperkr of CourtvNot_e”

Army Cases in the Court of Military Appeals, FY 1987

According to figures maintained by the Army Judrctary
Clerk of Court, the Court of Mlhtary Appeals began FY
1987 with 394 Army cases on hand and ended the year with
208. At theé beginning of FY 1987, decisions on petitions for
review were being awaited in 276 cases. In 114 cases, a de-
cision on granted issues was pending and 4 cases were
awaiting decision on certified issues. During the year, some
1,136 additional petmons were filed, Review was granted in
113 cases.. By year’s end, only 104 petitions were pending
and 104 cases were awaiting decision on the merits (2 on
certified issues). Thus, there was a 63% reduction in Army
cases awaiting action on petitions and a.12% reduction in
cases awaiting dec1s1on on the merits.

Altogether, the Court of Military Appeals acted ‘upon

1,297 Army petitions in FY 1987. (In addition, 2 petitions -

were withdrawn and 10 cases'were remanded for considera-
tion of newly-raised'issues prior to action on a petition.) Of
the 1 297 petltlons acted upon, 8 7% were granted Because

petltlons cutrently are bemg filed in only 62% of Army
cases, this means that only about 5% of Army Court of
Military Review decisions undergo further appellate review,
Of course, all petitioned cases are examined by the CMA
staff attorneys including the 69% in which the petition sup-
plement is filed w1thout speclﬁc errors bemg assxgned by the
petmoner s counsel

~ During the year, the court issued 122 decxslons in Army
cases. The Army Court of Military Review decision was af-
firmed in 76 cases. (62 3%) and was set a81de, wholly ‘or in
part, in the remaining 37.7%. :

_ The Court of Mxhtary Appeals’ complete report together
with statistical reports for each court of military review,
can be found in the Annual Reports of the Code Commit-

_ tee. In recent years, besides being issued in pamphlet form,

these consolidated reports have been published in West’s
Military Justice Reporter (see volu.mes 18 20 and 23 for the
1983—1985 reports)

R LN S

Contract Law Note

Acquisition of ADPE by DOD Nonappropriated Fund
Instrumentalities

Recently, the General Services Administration Board of
Contract Appeals (GSBCA) sustained the protests of three
unsuccessful offerors even though the acquisition in dispute

TJAGSA Practlce Notes |

Instructors, The Judge Advocate General s School

was conducted using nonappropriated funds. Rocky Moun-
tain Trading Co., GSBCA No. 8958-P, 87-2 B.C.A. (CCH)
1 19,840 [hereafter RMTC]. In the cases, the Department of
Treasury, Office of the Comptroller of the Currency (OCC),

awarded automatic data processing equipment (ADPE)
contracts without obtaining delegations of procurement au-
thority from the General Services Administration (GSA)
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The OCC used nonappropnated monies to. fund the
aoqmsrtxons N ‘ :

The protestors were vendors of ADPE. Each filed a trme-
ly protest with the GSBCA challengi
the negotiated acquisitions, and the GSBCA consohdated
the protests. The protestors argued that the OCC failed to
comply with the Brooks Act, Pub. L. 89-306, 79 Stat. 1127
(1965) (codified as amended at 40 U.S.C. § 759 (Supp. 1II
1985), and the iCompetition In Contracting Act of 1984
(CICA), Pub. L. 98-369, 98 Stat. 1175 (1984). The protes-
tors further argued that the OCC did not comply with the
Federal Information Resources Management Regulations
(FIRMR) and 'the Federal Acquisition Regulatlon (FAR)
when it conducted the ' procurements ‘

The OCC filed 2 motion to dismiss the protests In the
motion it admitted that it did not comply with these stat-
utes and régulations in-conducting the acquisition. Its lack
of compliance, however,iwas justified as not necessary be-
cause it Was lusing nonappropriated funds in -the
procurements. Moreover, the OCC maintained that it was
exempt from the Brooks Act requirements because under
the National Bank Act, 12 U.S.C. § 481 (1982), it was not a
“federal agency” subject to the acquisition authority restric-
tions. Instead,}the occ stated that it operated under
“mdependent statutory procurement authority” conferred
by 12 US. c § 13 (1982).

The GSBCA denied the OCC’s motion to dismiss. It held
that the OCC is a federal agency, and is therefore subject to
the CICA, the Brooks'Act, the FIRMR, and the FAR. The
decision followed a similar General Accounting Office
(GAO) ruling that the OCC is a federal agency, subject to
the CICA and the Brooks Act. The GAO also specifically
stated that the OCC is subject to its bid protest jurisdiction.
The GAO oplmon, however, did not address whether the
OCC was subject to the FIRMR and the FAR, but stated
“we understand that \OCC does in fact voluntarily follow
the FAR.™ Comp Gen. Dec. B-225959 (6 Feb. 1987). -

The Competltlon In Contractmg Act conferred jurisdic-
tion upon, the GSBCA to determine whether an ADPE
acquisition is sub_]ect to the Brooks Act. 40 U.S.C.
§ 759(H)(1). Congress later made this Jurlsdlctlon, which
had been a three-year test program, permanent in the Om-
nibus Approp iations ‘Act, Pub. L. Nos. 99-500 and

99-591. The Brooks Act grants to the GSA sole authority .

over ADPE acqulsmons by “federal agencres” not other-
wise exempted from the law. The OCC is not expressly
exempted from the requirements of the Brooks Act. The
GSBCA therefore ruled that its jurisdictional authority ex-
tended to OCC ADPE acquisitions because: the OCC is a
federal agency not expressly exempted from the Brooks Act
and the CICA; and the board’s jurisdiction over ADPE ac-
quisitions includes acquisitions funded with
nonappropriated funds. The Department of Treasury did
not appeal this decision.

In the wake of this GSBCA decision, and the companion
GAO ruling, the question that arises is whether Depart-
ment of Defense (DOD) nonappropriated fund
instrumentality (NAFI) contracting officers who procure
ADPE must comply with the CICA, the Brooks Act, the
FIRMR, and the FAR: The answer to this question is un-
certain in view of the jurisdictional authority of the
GSBCA to determine whether a procurement is subject to
the Brooks Act (and therefore the FIRMR). The language

g OCC’s actions on -

of the GSBCA and GAO opinions onthe applicability of
procurement statutes and regulatlons to the OCC are in-
structlve on th1s point.

§

CICA

The GAO exammed the legislation creatmg the OCC and
determined that the OCC was an executive agency subject
to the substantive portions of the CICA, including GAO’s
bid protest jurisdiction. Unlike the ©OCC, however, DOD
NAFIs are not created by Congress, but are created by the
agencies themselves. Accordingly, the GAO held that DOD
NAFIs “are beyond our bid protest jurisdiction, since they
are not ‘federal agencies.”” Comp. Gen. Dec. No.
B-225959 (6 Feb. 1987); see GAO Bld Protest’ Regulatlons,
4 CFR. § 21.3(f)(8) (1986).

This GAO rulmg should not be confused with an earher
GAO opinion in which the GAO asserted jurisdiction

under CICA over a procurement involving an Air Force
NAFI. Artisan Builders, Comp. Gen. Dec. B-220804 (24
Jan. 1986), 86-1 CPD { 85. In that case, the GAO ac-
knowledged that its bid protest regulations do not provide
it with jurisdiction over protests of procurements by
NAFIs. Nevertheless, GAO asserted jurisdiction because
the procurement was conducted by the Williams Air Force
Base appropriated fund contracting officer, who used FAR
procedures and clauses. Therefore, the GAO viewed the
facts of the protest as a violation of procurement statutes
and regulations (the FAR) by the Air Force, a federal agen-
¢y. Under this reasoning, if the Air Force had
accomplished the NAFI ADPE procurement by a nonap-
propriated fund (NAF) contracting officer, using NAF
contracting procedures, GAO would have been prevented
from considering the protest.

On the other hand, the GSBCA in RMTC stated that “it
could find no indication in the language of CICA, or its leg-
islative history, that Federal agencies using
nonappropriated funds, other than those subject to chapter
137, title 10, United States Code, are exempt from CICA.”
Therefore, although its opinion did not decide whether
DOD NAFI procurements are subject to CICA and the
protest jurisdiction of the board, it is possible that the GSB-
CA may reach this conclusion.in the future.

Brooks Act .

Both the GAO and the GSBCA agreed that the OCC is
subject to the Brooks Act. The GAO opinion, however,
does not state whether the GAO would consider an ADPE
procurement by a DOD NAFI subject to the Brooks Act.
The GSBCA ruling in RMTC does not resolve this question
either, but does provide some guidance on this point.

The Brooks Act, Pub. L. 89-306, 79 Stat. 1127 (1965),
was enacted as an amendment to the Federal Property and
Administrative Services Act of 1949 (FPASA). It autho-
rizes the Administrator of the GSA to coordinate and
provide for the economic and efficient purchase of ADPE
by “federal agencies.” In RMTC, the GSBCA determined
that the OCC was a “federal agency,” and thus was subject
to the Brooks Act. A federal agency under the provisions of
the Brooks Act is defined as any executive department or
independent establishment in the executive branch. 40
U.S.C. § 472(a)~(b) (1982). This broad definition arguably
permits the GSBCA to define a DOD NAFI as a federal
agency. This is not, however, an inescapable conclusion.
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There are important differences between the OCC and
DOD NAFIs that the GSBCA has not yet considered. Per-
haps the most important is that the OCC is created by
Congress, in 12 U.S.C. § 481, whereas DOD NAFIs are es-
tablished and operated under departmental regulations
issued by the military department secretaries. The funda-
mental status of DOD NAFIs as federal instrumentalities,
as buttressed by numerous federal court cases, must be
carefully scrutinized-in any decision by the GSBCA.

- In RMTC, the GSBCA also addressed the use of nonap-
propriated funds in the acquisition, stating that “[t]here is
nothing in the language of the FPASA or the Brooks Act
which exempts- Federal agencies operating with funds
which are not subject to the annual appropriations proc-

” This, of course, was contrary to the position taken by
the OCC. The GSBCA stated in the ‘opinion that conserva-
tion of appropriated funds is only one purpose served by
the statute. Another and, in their opinion, more important
purpose, is the credibility and integrity of government offi-
cials in their procurement actions. The GSBCA concluded
that the legislative history of the Brooks Act indicates an
intent not to limit the coverage of the statute to federal
agencres operatmg with appropnated funds.

Therefore, although the GSBCA has not yet declded
whether an ADPE procurement by a DOD NAFI is subject
to the Brooks Act, the RMTC opinion indicates that its de-
cision will be in the affirmative. If the board so holds, DOD
will experience significant economic costs, because virtually
no protests on DOD NAFI procurements are presently en-
tertained by the GAO or the GSBCA.

. FIRMR and FAR

In RMTC, the GSBCA reached the conclusion that the
OCC was subject to the Brooks Act. The concomitant deci-
sion was that the OCC was also subject to the FIRMR and
the FAR. The GSBCA'’s reasoning on this point is straight
forward. It is well settled that if an ADPE procurement is
subject to the Brooks Act, then it must comply with the re-
quirements of the FIRMR. Furthermore, the FIRMR
states that the FAR must be used by executive agencies for

all applicable acquisitions. 41 C.F.R. § 201-1.601 (1986).

Thus, an acquisition is subject to the FAR through the
FIRMR

Conclusion

Based on the above, it would seem there is the poss1b1hty
that DOD NAFIs may be held to the strict acquisition re-
quirements set forth in the Brooks Act and the FIRMR. As
discussed, the GSBCA has held that one federal agency us-
ing nonappropriated funds to buy ADPE is subject to both
the Brooks Act and CICA. -

- While there is precedent from the GAO that DOD
NAFIs are not required to follow the acquisition require-
ments set forth in the Brooks Act and the FIRMR, the

government-wide authority of the GSA over ADPE acqui-
sitions seems to be making inroads. The GSA has not yet
determined, however, that DOD NAFIs are subject to
these requirements. Moreover, the Department of Defense
has not stated that DOD NAFIs need comply wrth those
requirements.

Until that policy is changed, how DOD nonappropnated
fund instrumentalities' acquire ADPE is a question that
must be addressed by each military department. Legal advi-
sors -should ensure that ADPE acquisitions at their
commands comply with agency regulations.

'Regulations pertaining to ADPE acquisitions may be
found in DFARS Part 70 and AFARS Part 70. Additional-
ly, the Army has published limited guidance in this area,
prescribing that in the selection and acquisition of ADPE
by NAFIs, existing DOD Directives, DOD ‘Instructions
and Army Regulations should be used as guidelines. Dep’t
of Army, Reg. No. 215-1, Morale, Welfare, and Recrea-
tion—The Administration of Army Morale, Welfare, and
Recreation Activities and Nonappropriated Fund Instru-
mentalities para. 21-13 (20 Feb. 1984).

The U.S. Army Community and Family Support Center,
the Army proponent for NAF contracting, is carefully re-
viewing this Army NAF contracting guidance. Although
the new NAF contracting regulation, Army Reg. 2154,
should be published by 1 January 1988, the initial publica-
tion will not change current guidance on ADPE
procurement by NAFIs. That will come, if necessary, after
careful study of the issues involved. Major Munns.

Criminal Law Notes

. Confidentiality and the AWOL Chent

Suppose. your client goes AWOL while pendmg court-
martial charges. Subsequently, the client phones you and
tells you where he is living. You advise the client to surren-
der, but he refuses to do so, Now that you know the client’s
location, are you ethically obhgated to disclose it? Can you
be compelled to answer questions regarding the client’s
whereabouts? Would it matter if it were one of the client’s
relatives who phoned you and revealed the client’s location?
What if the client does not tell you his location, but during
the telephone conversation he reveals information from

" which you can determine his whereabouts?

The issue of conﬁdentlahty and the fugmve client is an
old and recurring one.! Fortunately, the issue is resolved
for Army lawyers by Army Rule of Professional Conduct

! For a discussion of the hlstory of the Amencan Bar Association (ABA) opinions on this issue, see Lefstem, Conﬁdennalny and the Fugitive Client, | Crim.

Just. 16 (1986).
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1.6.2 This rule prohibits the disclosure of information relat-
ing to representation of a client. There are limited
exceptions to this rule, * but none that allows the disclosure
of an AWOL client’s whereabouts. The only provisions of
the Army Rules of Professional Conduct that even arguably
permit disclosure of such information are Army Rules
3.3(a)(2) and 4.1. These provisions require & lawyer to dis-
close information necessary to avoid assisting a criminal act
by the client. Doés failure to disclose an AWOL client’s
whereabouts equate to assisting a criminal act? ABA For-
mal Opinion 84-349¢ resolves this question in the negauve,
holding that disclosure of a fugitive client’s whereabouts is
inconsistent with the attorney-client privilege. Moreover,
Army Rule 4.1'is specifically subject to the attomey-cllent
privilege of Army Rule 1.6.¢

The Army Rules’ clear prohibition against disclosure also
setves as notice that the lawyer may not be compelled to
disclose the information. If called as a witness to give testi-
mony regarding the client’s whereabouts, the lawyer should
invoke the attorney-client privilege and refuse to disclose
the information, subject only to the final orders of a tnbu-
nal of competent jurisdiction.”

The fact that a relative reveals the accused’ s
whereabouts, or that the lawyer is able to independently de-
termine the hccused location, does not change the

2 Army Rules of Professional Conduct Rule 1.6 (1987) The rule reads as follows:

Rule 1.6 Confidentiality of Information

obligation The attorney-client privilege applies to all infor-
mation relatmg to the representation regardless of the
source. 8 Major Lewns

,Clariﬁcation ‘of Recent Article

An article published in a recent issue of the Army Law-
yer? discusses client. perjury under the Army Rules of
Professional Conduct. Paragraph 3 of the article notes that
conflicts could arise between ethical obligations imposed by
the Army Ruies and those imposed by the jurisdiction in
which the attorney is-admitted to practlce 10 The article
goes on to say that the Army Rules give no guidance re-
garding what counsel should do in such cases.!' ‘By way of
clarification, 1th'ere is guidance regarding what counsel
should do. Army Rule 8.5 states that lawyers must follow
the Army Rulcs 12 The comments to Army Rule 8.5 reiter-
ate this obligation by adding that the Army Rules
supercede conflicting obligations from other jurisdictions. !*
The Army Rules do not tell the lawyer how to respond to
an inquiry fram the jurisdiction in which the lawyer is li-
censed regaﬂdmg why the lawyer violated its ethics
standard in favor of the Army Rules; however, the article
noted above shggests two arguments that could be made in
support of fol’owmg the Army Rules. 4 Major Lewis.

(a) A lawyer shall not reveal information relating to representation of a client unless the client consents after consultation, except for disclosures that
are impliedly authorized in order to carry out the representation, and except as stated in paragraphs (b) and (c).

(b) A lawyer shall reveal such information to the extent the lawyer reasonably believes necessdry to prevent the client from committing a criminal act
that the lawyer believes is likely to result in imminent death or substantial bodily harm, or slgmﬁf:ant impairment of national security or the readiness or .

capability of a military unit, vessel, aircraft, or weapon system.

(c) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary to establish a claim or defense on behalf of the law-
yer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct
in which the client was involved, or to respond to a]legatlons in any proceeding concerning the lawyer’s representation of the client.

31d.

“ABA Comm. on Ethics and Professional Responsibility, Formal Op. 84-349 (1984)

5In 1984, in Formal Opinion 84-349, the ABA withdrew Formal Opinions 155 and 156. These opinions had advised lawyers that disclosure of the wherea-
bouts of a fugitive client was required. In withdrawing Formal Opinions 155 and 156, the ABA. Committee on Ethics and Professional Responsibility found
them to be inconsistent with the ABA Model Code of Professional Responsibility and the ABA Model Rules of Professional Conduct.

6 Army Rules of Professional Conduct Rule 4.1(b) (1987).
71d., Rule 1.6 comment.
81d.

-

% Note, Dealing with Client Perjury Under the Army Rules of meesstona! Conduct, The Army Lawyer, Nov. 1987 at 34.

1074 at 35.
”ld

Rule 8.5 Jurisdiction

12 Army Rules of Profasxonal Conduct Rule 8.5 (1987). The rule reads as follows:

Lawyers (as defined in these Rules of Professional Conduct) shall be governed by these Rules of Profsslonal Conduct.

13 Army Rules of Professional Conduct Rule 8.5 Comment (1987).
" Note, supra note 9, at 35.
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Legal Assistance Items

The followmg articles include both those geared to lega]
assistance officers and those designed to alert soldiers to le-
gal assistance problems. Judge advocates are encouraged to
adapt appropriate articles for inclusion in local post pub-
lications and to forward any original articles to The Judge
Advocate General’s School, JAGS-ADA-LA, Charlottes-
ville, VA’ 22903—1781 for possible publlcatlon in The Army
Lawyer ’ ‘

o T 1987 Legal Assistance Guides

 As explamed in The Army Lawyer, Oct 1987 at 57 “Le-
gal Assistance Guides” have replaced the familiar “All
States Guldes ” The 1987 Legal Assistance Notarial Guide
was sent to all legal assistance offices in October. The 1987
Legal Assistance Office Administration, Deployment, Con-
samer Law, Real Property, and Wills Guides, as well as the
1987 Preventive Law Series and 1987 Tax Information Se-
ries, were sent to all offices in January and are currently
avdilable through the Defense Technical Information
Center (DTIC). For information regarding the -DTIC sys-
tem, see page 55 of this issue. The remaining Legal
Assistance Guides (Marriage and Divorce, Support En-
forcement, and Soldiers’ and Sailors’ Civil Relief Act) are
currently being reproduced for distribution to the field later
this Spring.

LAMP Committee Report

_The following information was provided by Major Karin
Waugh Zucker, USAR, LAMP Committee member.

The American Bar Association’s Standing Committee on
Legal Assistance for Military Personnel (LAMP) met at the
Naval Justice School in Newport, RI, on 23 and 24 October
1987.

The committee’s CLE program on estate planning and
family law, presented on 23 October, was well received by
all judge advocate officers in attendance. During the pro-
gram, committee members and advisors met to consider
new areas in which the committee might make contribu-
tions to the legal assistance effort. A significant part.of this
working session was devoted to a thorough discussion of
the concept and appropriate content of a federal statutory

will. A similar CLE .opportunity for area judge advocates

will continue to be -a part of LAMP meetlngs

At the open session on 24 October, all advisors present'

gave reporis on new developments, trends, and problems in
legal assistance. Members expressed particular interest in
the Army ‘and Navy test programs for the computerized fil-
ing of federal income tax returns and in the strong
promotion of extended legal assistance (ELAP) by the Na-
vy and Marine Corps. On a more general note, there was
considerable discussion of a proposal now before the ABA's

Board of Governors to reduce dues for government lawyers.

The LAMP Committee strongly supports this reduction.

Work on several projects continues, including Operation
Stand-By, the newsletter, and awards. Articles of general
interest to the legal assistance practitioner are always wel-
comed for the newsletter; submissions should be sent to
Kevin P. Flood, 464 Bay Ridge Avenue, Brooklyn, NY
11220-5996.

~ While in Newport, the committee members; advisors, li-
aisons, and guests were addressed by the Commander of the

Naval Justice School ‘and ‘had an opportunity to tour the

Naval Legal Service Office (NLSO). All were impressed by
the NLSO’s use of technology and of reserve judge advo-
cates, who pr0vxde legal’ assistance regular!y on evemngs
and weekends.

The schedule of future LAMP meetmgs mcludes Fort
Lewis, WA, on 3-5 March .1988; Yorktown, VA on 5-7
May 1988; Camp LeJeune, NC (tentative), in October 1988;
and Colorado Springs, CO (tentative), in January 1989. All
active duty and 'reserve judge advocates are invited to at-
tend both the CLE programs and the workmg meetmgs of
the committee. ; .

' Consumer Law Notes o

" Rising Interest Rates Encourage Decepnve Home
o Loan Practices

The Illmoxs attorney general has taken actlon agamst
thirteen mortgage companies since May 1987 for engagmg
in deceptive home loan practices designed to drive up inter-
est rates consumers pay. Recent suits allege that after
leading consumers to believe that interest rates are fixed,
the mortgage companies have delayed processing loans so
that deadlines are missed and higher rates can be charged.
In some cases, consumers have paid fees to “lock-in” inter-
est rates and have been unable to obtain refunds after loans
have failed to close at promised rates.

Maryland Has New Bad Check Law

A new Maryland bad check law (Md. Com. Law Code
Ann. §§ 3-512 to 3-514 (1987 Supp.), effective July 1,
1987), gives a retailer the right, under certain circumstan-
ces, to seck a judgment of twice the amount owed up to a

maximum of $1,000 if a consumer pays the retailer with a

check that bounces. Under the previous bad check law,
merchants were only able to obtain the amount of the check

7 plus a $25 collection fee. Debtors now have a thirty-day

‘““grace” penod following notification that the check was
dishonored in which to pay retailers what they owe (debt-
ors previously had only ten days in which to- satisfy the
obligation). The “double penalty” applies only to- debts or
loans, such as mortgages and car payments, initiated since -
enactment of the new law and only when the circumstances
under which the rubber check was written meet the ele-
ments of the “crime of obtaining goods and services by bad
check” as defined in the Maryland criminal code.

Under the new “bad check" law, 2 merchant can send a

“‘notice of dishonor” to a consumer who fails within ten

days to pay a debt that a rubber check was meant to cover.
This notice informs the consumer that he or she has thirty
days to pay the debt (plus a $25 collection fée) or the con-
sumer may be liable for double the amount of the check up
to $1,000. This notice must also inform the consumer that

" he or she may face criminal charges for passing the bad

check. If the retailer is not paid within thirty days of this
notice, the creditor may file suit seeking the amount of the

- check, the collection fee, and double the amount of the

check up to $1,000 in damages. Alternatively, the merchant

* could file suit in order to obtain the amount of the bad

check without using the new law, but the merchant would
be unable to recover the *“double penadlty’ unless the
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merchant -is able to show that the check is “bad”. under
Maryland’s criminal law. The new law also eliminates the
reqmrement that the retailer post notice of the penaltles for
passmg bad checks. : PR B T

New York s “Lemon” Arbztratzon Program

‘The New York attorney genera] has announced that the
Attorney General’s Lemon Law Arbitration Program, ad-
ministered by the American Arbitration Association
(AAA), now. has thirteen locations around the state where
arbitration_hearings are conducted. Consumers pay the
AAA a $200 fee, which is refunded to consumers who pre-
vail. Although most automobile manufacturers conduct
arbitration programs at no charge to the consumer, con-
sumers are seldom awarded full refunds or replacement
vehicles through these programs and these programs are of-
ten binding on the ‘consumer. During the first five months
of the New York program, 969 consumers have paid the ar-
bitration fee and the arbitrators have reached decisions in
615 cases, 417 (approximately two-thirds) of which have
been decided in the ‘consumer’s favor.

Padding Auto Repair Bills May Be Unfair Trade Practice

The South Carolina Court of Appeals recently held that
the padding of auto repair bills is an unfair trade practice.
Barnes'v. Jones Chevrolet Co., 292 S.C. App. 607, 358 S.E.
2d 156 (1987). Barnes had his damaged car repalred by de-
fendant dealership at a cost of $3,762. After paying the bill,
Barnes discovered that $968 of the bill was for parts not
used and labor not done. Barnes brought a claim against
Chevrolet under South Carolina’s Unfair Trade Practices
Act (UTPA), §.C. Code Ann. § 38-5-10 (Law. Co-0p.
1976). The trial judge excluded evidence of two similar oc-
currences involving other padded bills and granted a
directed’ verdict for Chevrolet. The court of appeals ruled
that evidence of similar acts should be admitted when it
bears on a fact to be proven. The court further found- that
the issue of whether the alleged unfair practice affects peo-
ple other than the parties to the transaction is material to a
claim brought under the UTPA, which intended to prohibit
deceptive practices that affect the public interest. Based up-
on this finding, the court ordered a trial de novo on the
UTPA claim.

Finance Company Violates Federal Laws

The Federal Trade Commission (FTC) has charged
Norwest Financial, Inc., one of the largest consumer fi-
nance compames in the country, with violating the law by
failing to give consumers required information when they
were denied credit. Norwest makes direct consumer loans
and buys consumer finance contracts from retailers. As of
December 1985, it had 555 branch offices in 42 states and
its outstanding loans totaled about $1.5 billion. The FTC
alleges that Norwest violated the Equal Credit Opportunity
Act (ECOA), 15 U.S.C. § 1691 (1982), and the Fair Credit
Reporting Act (FCRA), 15 U.S.C. §§ 16811682t (1982),
by denying consumers’ credit applications without provid-

ing written notification of the action (in violation .of the

ECOA), without telling applicants the reasons for denial (in
violation of the ECOA), and without providing the name
and address of any consumer reporting agency: that sup-
plied the report when the basis for credit denial was such a
report (in violation of the FCRA)..

Telemarketmg Scams Abound

Reports of telemarketmg scams are numerous. In Penn-
sylvania the attorney general has charged that companies
named Telecommunications and Shoppers’ Club are en-
gaged in fraudulent marketing practices. Apparently,
representatives of these companies.contact consumers by
telephone and offer to sell them memberships in the “Shop-
pers’ Club” for $14.95 to $39.95. Membership entitles the
consumer to a periodical publication that purportedly con-
tains discount coupons or *“gift checks” to be redeemed-at
local businesses. The attorney general’s investigation indi-
cates that no such publication exists. ,

Fraudulent marketing practices have also been alleged
against a California company by the Iowa attorney general.
According to the attorney general’s office, the California
company -has been informing consumers that they have
been selected to test market free “‘revolutionary new
Yamoto Super 250 GT Motor Cycles.” Consumers who re-
ceive letters notifying them of their selection are asked to
phone the company within forty-eight hours to claim
ownership of the motorcycle. Consumers are then telephon-
ically informed that they have been selected by computer as
people who “represent the purchasing habits of the greater
United States” and that the referenced motorcycle will be
introduced in the U.S. market after completion of the mar-
keting test. Consumers are offered the motorcycle, which
the company values at $1,000, for only a2 $394 transporta-
tion charge if they agree to test ride it for thirty days and
complete an evaluation. The lawsuit requests restitution for
consumers who have paid for the cycle as-well as a civil
penalty of $40,000. This is the first time the attorney gener-
al's,oﬁ'lcp has requested a civil penalty in addition to
restitution in & consumer protection case since a new law
providing for -civil penalties became effective in August of
1987. :

The Iowa attorney general has successfully pursued Na-
tional Businessman’s Co-operative, a company that told
consumers they had been selected to participate in a “na-
tionwide test marketing survey” for a “PowerSport
motorboat,” which turned out to be a cheap inflatable raft
with a battery-powered plastic motor. The consumers, who
were told they could not purchase the boat but that for a
$129 redemption fee they could test market it for the com-
pany, have received almost $23,000 pursuant to a

‘settlement reached between the attorney general and the

company.

A preliminary injunction has been granted by a Califor-
nia superior court against American Marketing
Association, Inc., for comparable activities. American Mar-
keting, which has been charging participants in a similar
“test marketing. survey” $273 for shipping, freight, and pro-
motional costs, is also alleged to have sold cheap mopeds as
motorcycles and has operated under the names of Global
Marketing and Testing, Continental Marketing, and West-
ern Continental Marketing. A suit with respect to similar
merchandlsmg practices has also been filed by the Texas at-
torney general against U.S. Merchandising (which
additionally promised free vacations to Mexico).

. Legal -assistance attorneys are again reminded that the
Federal Trade Commission (Fl‘ C) has developed a comput-
erized system to assist it in aggressively pursuing those
involved in fraudulent practices. Information regarding
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such scams should be provided to the state attorney gener-
al’s office or to Major Hayn, Instructor, The Judge
Advocate General’s Sohool,lfor transmisSion to the FTC.

‘fAirpIarte ” Pyramid Schentes

Those promoting “‘Airplane” pyramid schemes are being
pursued by the attorney generals of New York, Penn-
sylvania, and Illinois for conducting unfair trade practices.
Consumers who participate in these schemes typically re-
ceive '‘passenger seats” on mythical “airplanes” for fees
ranging from $l,500 to $2,200, advancing to “flight
attendant,” “co-pilot,” and “pilot” status by enlisting new
participants. Although promoters assure consumers that
upon becoming “pilots” ‘the participants will receive be-
tween $12,000 and $17,600 from subsequently enrolled
“passengers,” investigations reveal that no such sums are
received and that these fraudulent schemes typically violate
state consumer protectlon laws.

Travel Clubs May Not Delwer All They Promise

Expense-paid vacations to exotic locales may be too good
to be true. Club Dominium International and Resort Ex-
press have reportedly sent consumers postcards marked
*“Urgent,” indicating that the recipient has been selected to
receive an expense-paid vacation to locations such as
Hawaii, London, or Tahiti. When the consumer calls to
claim the prize, the consumer is required to purchase a
$349 “travel club” membership-and one full airfare in order
to receive one “free” airfare and accommodations for two
at the exotic vacation spot.

- World Travel Vacation Brokers, Inc., has allegedly mis-
led consumers about the price of an offered Hawaiian
vacation, telling consumers that a payment of $29 for a
travel certificate would entitle the consumer to one round-
trip ticket to Hawaii. To qualify for this low airfare, con-
sumers have been required to purchase accommodations in
Hawaii through World Travel. Although World Travel rep-
resented that these accommodation rates were
“discounted,” the Federal Trade Commission’s complaint
alleges that the rates were based upon the sum of the actual
cost of the airfare, based on the date and place of departure,
and the actual rates for accommodations in Hawaii, minus
the $29 already paid by the consumer. The complaint fur-
ther alleges that World Travel falsely told consumers that

their $29 payments were refundable upon cancellation with-

in three days and that consumers who cancelled their
reservations in writing would receive a refund within four-
" teen days. L

CreditCard Travel is currently defendmg a suit mlttated
by the Missouri attorney general for' making unauthorized
charges to consumers’ credit cards for travel club member-
ships. Among other’allegations, the suit alleges that
CreditCard failed to identify clearly the trial membership
period during which consumers could cancel membership
at no cost, failed to honor consumer requests for refunds,
and failed to honor consumer requests to discontinue the
free trial membership on the basis that consumers did not
return a dxscontmuance notice that consumers never
received.

The Washington attorney general has sued Vacation
World, Inc., in the second consumer protection action
brought by that state against sellers of low-cost “vacation
vouchers.” In Alaska, Idaho, Oregon, Washington, and

Wisconsin, Vacation World sold certificates costing from
$99 to $299 on the assurance that these certificates were re-
deemable for Mexican vacations. As with many such
vacation vouchers, those who purchased the vouchers were
unable to take the anticipated trips due to severe scheduling
restrictions and other intentional impediments. In addition,
the company neglected to inform consumers prior to their
purchases that extra “deposits” and *service charges”
would be required and that numerous documents had to be
submitted before trip reservations could be booked. The
documents included copies of marriage licenses, w-2
forms, recent paycheck stubs, and dnvers licenses.

Resorts Solicit Time Shares

_The list of resorts that use unfair‘or deceptive means to
solicit consumers to purchase time share interests continues
to grow. In Kentucky, the attorney general has filed a com-
plaint against the Hideaway Hills Golf and Racquet Resort
of Park City alleging that the company mailed solicitations
in the form of “sweepstakes notices” to Kentucky residents.
The notices informed the receivers that they had already
‘“won” prizes, that they were national “finalists,” that prior
notices of “wixming” had been sent, and that the prizes they
had won were “major” and ‘“‘valuable.” The complamt al-
leges that none of these assertions were true.

The Illinois attorney general has sued World Wide Vaca-
tions, Inc., and World Wide Group, Inc., for using
deceptive sales tactics to. entice consumers to purchase
shares in condominiums in Hawaii, Florida, and other va-
cation spots World Wide Vacations, Inc., the time sharing
company, is not related to World Wide Travel a travel pro-
motion company, that is also being sued by the attorney
general’s office.

. Florida Resort Assoc:atton. a firm operatmg in Missouri
and other states, has allegedly misrepresented its “fabulous
Florida vacation offer” by leading consumers to believe that
they have won a prize. In fact, the firm was soliciting con-
sumers to purchase Florida vacation packages, failing to
inform consumers that the vacation would cost $89.50, and
failing to comply with state law requiring that time share
solicitations be approved by the attomey general’s office.
Major Hayn.

Tax Notes

Support Payments When Child Visits Payor

A Letter Ruling issued by the Internal Revenue Servwe
highlights the need for careful drafting of separation agree-
ments to ensure that support payments intended to qualify
for an alimony deduction are not later characterized as
nondeductible child support. (Priv. Ltr. Rul. 8,746,085
(Aug. 21, 1987)). The IRS was asked whether some portion
of unallocated or lump sum support payments for an ex-
wife and child should be treated as child support for tax
purposes because the payments were to be reduced when
the payor spouse had umnterrupted visitation with the
child. .

Prior to 1984, unallocated payments for the support of a
spouse and child were treated as deductible alimony even if
the payments were to be reduced on a change in the child’s
status such as reaching the age of majority, gaining employ-
ment, or leaving school. (Commissioner v. Lester, 366 U.S.
299 (1961)). The 1984 Domestic Relations Tax Act (Pub.
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L. No. 98-369, 98 Stat. 494) changed this rule by amending
section 71 of the Internal Revenue Code (LR.C. § 71(c)(2)
(West Supp. 1987)).

The Code now provides that if any amount of unallocat-
ed support will be reduced on a contingency relating to a
child, an amount equal to the amount of the reduction will
be treated as nondeductible child support (I.R.C. § 71(c)(2)
(W&st Supp. 1987)). According to the Oode, such contin-
gencies are reaching a certain age, marrying, dying, and
leaving school. The Temporary Federal Income Tax Regu-
lations implementing section 71 add leaving a spouse’s
household as another contingency relating to the child.
(Temp. Treas. Reg § L.71-1T(c), Q &' A 17).

In Private Letter Ruling 8,746,086, the IRS concluded
that, based on the Code and implementing Temporary Reg-
ulations, the amount by which payments are to be reduced
during the payor spouse’s uninterrupted visitation with the
child constitute child support for tax purposes. According-
ly, the payor spouse may not’ deduct as alimony the amount
of the weekly reduction multiplied by fifty-two for each tax
in which the payor provides support.

The Ruling could dramatically alter the tax consequences
of support payments made pursuant to a separation agree-
ment or divorce decree. For example, assume that an
agreement provides that a husband shall pay $500 per
month for the support of the wife and child to be reduced
by $100 for every week the husband has custody of the
child. Under these facts, $100 per week or $5,200 per year
(8100 multiplied by 52) will be treated as child support and
will not be deductible by the payor husband. If there had
been no reduction provision in the agreement, the husband
could have deducted the entire annual support payments of
$6,000.

Although directed only at the parties requestlng it, Pri-
vate Letter Ruling 8,746,085 does illustrate a potential trap
for the unwary draftsman. Legal assistance attorneys
should become familiar with section 71 of the Code and
carefully draft all separation agreements calling for support
payments that will be reduced on an event related to a
child. Captain Ingold.

Tax Issues for Minor Chlldren

Parents in high income tax brackets have oﬁ:cn tned to

shift taxes by splitting income with their children. Congress

acted against this strategy in 1986 by including a provision

in the Tax Reform Act of 1986 (Pub. L. No. 99-514, 100

Stat. 2085 (1986)) that requires taxing the unearned income

over $1,000 of children under age fourteen at their parents’
. highest tax rate (I.R.C. § 1(i) (West Supp. 1987)).

The IRS has revised some of the tax rules relating to
children to implement the new tax provision. A minor child
must file a return this tax year if the child has unearned in-
come over $500. In addition, all those whose gross income
(earned plus unearned) exceeds the standard deduction
amount of $2,540 must also file returns. (I.R.C.
§ 63(c)(95)(A) and LR.C. § 6012(a)(1)(c) (West Supp.
1987)). Another rule setting the stage for increased taxation
of children under fourteen is that children may not claim
personal exemptions on their returns because they are eligi-
ble to be claimed as dependents by their parents (I R. C

§ 151(f)(2) (West Supp. 1987)).

- Under the new Code provisions, a child under fourteen
will pay tax on unearned income over $500 at his or her
own rate. A minor.child’s unearned income over-$1,000
will be taxed at the parents’ top tax rate as if it were income
to the parents. (I.LR.C. § 1(i) (West Supp. .1987)). This addi-
tional tax will be computed on Form 8615, Computation of
Tax for Children Under Age 14 Who Have Investment In-
come of More Than $1,000, and will be reflected on the
child’s return, not the parents’.

Although the concept of this new tax provision is rela-
tively simple, there are some areas that may prove to be
difficult. The Treasury Department recently issued tempo-
rary regulations to provide guidance on some of the more
complex features of the new rules. (See Note, IRS Issues
Temporary Regulations Addressing Tax On Unearned In-
come of Mmor Children, The Army Lawyer, Nov. 1987, at
59)..

One area of the new rules that could cause difficulty is
determining the child’s income amount that is subject to
the parents’ tax rates. The tax preparer’s first step is to cal-
culate the child’s unearned income that will be subject to
the parental tax. All unearned income from any source is
subject to the new rules. Thus, income-producing property
transferred to the child before 1987, gifts from any person,
trust income, and social security and pension benefits, to
the extent includible in gross income, must be included
when calculating the tax. (Temp. Treas. Reg. § 1.1()-1T, Q
& A 7-9, 15, and 16).

The next step after computing the child’s unearned in-
come is to determine the “net unearned income.” Net
unearned income is defined as the amount by which
unearned income exceeds the sum of $500 (the standard de-
duction amount for children in 1987) plus the greater of
$500 or the sum of itemized deductions directly connected
with the production of unearned income. (Temp. Treas.
Reg. § 1.1(1)-1T, Q & A 6). Consequently, at least $1,000
will not be included in the child’s net unearned income for
1987.

Calculating the child’s tax will not be difficult if the child
does not have net unearned income. The amount not in-
cluded in net unearned income, but over the standard
deduction amount of $500, will simply be taxed at the
child’s own tax rate.

If the child does have net unearned income, however, it
will be difficult to compute because this amount will be sub-
ject to tax based on the child’s proportionate share of the
“allocable parental tax.” (I.LR.C. § 1(i)(3) (West Supp.
1987)). Allocable parental tax is the difference in tax on the
parent’s income calculated both with and without adding
the total net unearned income of all children under age
fourteen. The allocable parental tax must be added to the
tax on the child’s other income and reported on the child’s
income tax return (line 18, Form 1040A or line 37 on Form
1040).

The computation of taxes is even more complicated if
more than one minor child has net unearned income. In
this case, each child’s tax liability is based on the ratio that
his or her net unearned income bears to the total net
unearned income on which the allocable parental tax is
computed.

Determining the parental income to be used in comput-
ing the allocable parental tax is easy for children who have
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only one living parent and for children whose parents file a
joint return. The sole surviving spouse’s income, or the to-
tal taxable income on. the parents’ joint return, is the figure
to be used for determining the allocable parental tax. If the
child’s parents are married but file separate returns, the al-
locable parental tax should be based onthe income of the
parent  having the greater taxable 'income. (Treas: Reg
§ 1.1(0)-1T(5)(A)). The income of the child’s custodial par-
ent should be used to compute the tax if the parents are
separated or divorced. (See LR.C. § 152(¢) (West Supp.
1987) for rules on determining the custodial parent.).

The addition of a child’s net unearned income to the par-
ents’ taxable income for purposes of determining the child’s
tax liability in no way affects the tax liability or computa-
tion of credits taken by the parents. For example, the two
percent floor on miscellaneous itemized deductions will not
be affected by the net unearned income of a minor child.
(Temp. Treas. Reg. § 1.1()-1T, Q & A 21)..

Minor children who are subject to the new tax rules must
report their parents’ taxpayer identification numbers on
their returns. (I.R.C. § 1(i)(6) (West Supp. 1987)). Parents
have a corresponding obligation to report on their returns
the taxpayer-identification numbers of their dependent ch:l-
dren who are ‘over five years of age. ‘

Although the strategy of shifting i income o chlldren is
not as attractive under the new rules, some methods of
“sheltering” income remain. One obvious method is merely
to wait until a child has attained the age of fourteen to
transfer gifts or income producing assets to the child be-
cause children over fourteen are not subject to-the allocable
parental tax. The parental tax also will not apply to
unearned income up to $1,000, so tax savings may also be
generated by transferring income below this amount to chll-
dren under fourteen h ‘

Taxpayers should r rev1ew mvestment plans for their ch11-
dren in light of the new tax rules for minor children, For
example, parents who have purchased Series EE savings
bonds may find it more beneficial to declare total interest
on the bonds when they are redeemed instead of declaring
interest annually. Parents should also consider transferring
property that produces little or no income, but is expected
to appreciate in value; to minor children. If the property is
not sold until after the child reaches the age of fourteen, the

realized gain will be taxed at the child’s lower tax rate.

Captain Ingold.

Deductmg Movmg Expenses Under the Tax Reform Act
of 1986 n

Prior to 1987, taxpayers ‘could deduct unreimbursed
moving expenses as adjustments to income without itemiz-
ing deductions. This “above the line” treatment of moving
expenses under pre-1987 law was also valuable to itemizers
because, by reducing adjusted gross income by deductmg
moving expenses, a taxpayer could lower the floor upon
which deductions and credits were based. ‘

" As a result of the 1986 Tax Reform Act, moving ex-
penses can only be taken if they are an itemized deduction
beginning with tax year 1987. (I.R.C. §62(a)(8) as
amended by 1986 Act§ 132(c)). Moving expenses will not,
however, be included in the miscellaneous itemized deduc-
tions subject to the two percent floor of adjusted gross
income. (LR.C. § 62(2)(2)(A)). Consequently, an itemizer

will be able to fully. deduct atl quallfymg, unrexmbursed
moving expenses. .. -

Although it modified the method for clamung the deduc-
tion, the 1986 Act did not change the rules regarding what
moving expenses are deductlble by military personnel. Ac-
tive duty soldiers can deduct moving expenses incurred as a
result of a permanent. change of station (PCS). The term

permanent change of station” includes ordinary transfers
from one duty station to another, a move from home to the
first station on active duty, and a move from the last post of
duty to home. (Treas. Reg. § 1. 217—2(g)(3)) A move by a
member of the armed forces can qualify for the.deduction
regardless of the distance moved or the length of time the
member works at the new statlon (I R. C §217(g) (West
Supp 1987)).

Members of the armed forces need not mc]ude in gross
income cash relmbursements or allowances paid to defray
moving expenses to the extent of moving and storage ex-
penses actually paid by the member. (LR.C. § 217(g) (West
Supp. 1987)). All moving and. storage expenses pald or pro-
vided for by the government are excludlble from _gross
income.

“The movmg expense deductlon includes all expenses ‘that
are reasonable under the circumstances of the move and
that exceed allowanoes or reimbursements provided to the
member.” Deductible items mclude direct expenses such as
the reasonable out-of-pocket expenses of moving personal
effects and household goods as well as the cost of travel, in-
cludmg meals and lodging in transit (I.R.C.. §217(b)) A
new rule takmg effect this year, however, limits déductions
for meals to eighty percent of the actual cost. (I R.C.
§ 274(n)(1) as amended by 1986 Act S 142(b)) o

Soldiers may also deduct indirect movmg expenses 'Ex-
amples of these expenses include pre-move house-hunting
trip costs, ‘temporary lodging expenses; and the cost of sell-
ing a former residence or buying or renting 4 new home.
(ILR.C. § 217(b)(1)}(C) and (D) (West Supp. 1987)). A mem-
ber may not, however, elect to claim the expense of buying
or selllng ‘a home both as a moving expense ‘and as an ad-
justmernt to basis on Form 2119, .S'ale or Exchange of
Principal Residence.

The Internal Revenue Service has released two new
forms to report the moving expense deduction. Form 3903,
Moving Expenses, should be used by taxpayers moving to
new stations ‘within the ‘United States or its possessions.
Soldiers who are moving to duty stations outside the United
States dr its possessions must use Form 3903F, Foreign
Moving Expenses, to report thelr movmg expenses Captam
Ingold. g , .

Famlly Laﬁ Notes

": Two Bites at the AppIe
Suppose you are representmg a soldier in a mantal dlsso-
lution matter, :and the ‘mission -at.hand is-to-negotiate a
separation -agreement that maximizes preservation of your
client’s interest in his military retired pay. The parties have
been married for all of the soldier’s ten years on active du-
ty. After exploratory discussions it appears that.the spouse
will sell her interest in retired pay for $15,000, a sum your
client can pay because of ‘a recent inheritance. The only
other sticky point is alimony—under state law the court
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must reserve jurisdiction on this issue due to the leng'th of
the marriage. Of course, your chent ‘wants to rmmxmze his
exposure to thns obhgatlon

Eventually, you and opposmg counsel settle upon a sepa-
ration agreement that includes the following provisions.

1. Equitable Distribution of Property.

a. All marital property will be equally divided be-
tween the parties except as provided in the next
subparagraph. ;

b. The Husband shall pay to the Wife immediately -
upon the execution of this agreement the sum of
$15,000 from his separate property, in consideration -
for which the Wife hereby waives her rights to the
Husband’s military pension.

2. Alimony. The Husband shall pay to the Wife ali-
mony in the sum of $300 per month, said sum not to
be increased at any time due to any increase in the
Husband’s income.

You and your client conclude that these clauses leave
him in pretty good shape. He retains all of his retired pay,
and at least there is 2 cap on the alimony he must pay.
Moreover, when he does retire, he will have no income
from which to pay alimony, so the obhgatlon should termi-
nate at this point.

Not so fast. The recent case of Staver V. Staver, 217 N.J.

Super. 541, 526 A.2d 290 (1987), demonstrates difficulties

with this carefully crafied plan. Let’s look down the road
twenty-one years and see what can happen. Your client re-
tires after thirty years of active duty service with a military
pension of $3,100 per month. His former wife, in the
meantime, has suffered declining health ‘and become impe-
cunious, eking out a meager living on the alimony plus
social security payments of $350 per month.

Nonetheless, your client wants to stop paying her, so he
initiates an action to reduce the alimony, based on changed
economic circumstances. After all, the former wife has
waived her interest in the military retirement pay, and as
this pay is now his only source of income,. there is no mon-
ey to meet the alimony obligation: She resists his effort and
countersues for an increase in alimony based on her poor
health and dismal financial condition.

Can she win? At first glance it may seem unfair for her to
receive alimony that must be paid out of retired pay. This

would result in “double dipping” because she already re- ..

ceived $15,000 in exchange for her interest in this source of
funds. Yet, the parties’ relative financial positions make it

hard for a ¢ourt to cut off the flow of $300 that the former

wife so desperately needs.

Confronted with just such a dilemma in a case involving
a civilian pension, the New Jersey court closely examined

the facts and “discovered” a solution. It is true that the
wife surrendered her interest in the marital property aspect
of retired pay, but she did so at the time of divorce, which
in our hypothetical happened twenty years ago. Thus, she
had no ‘marital property interest in retired pay earned after
the divorce, and the waiver therefore does not apply to the

soldier’s monthly retirement benefits that are attributable to

the latter portion of his career. With this reasoning, the
court concluded that some of the retired pay could be con-
sidered in setting the amount of alimony.

The concept here may be straightforward, but the calcu-
lations can be complex. The New Jersey court ordered that
an expert be appointed to determine what portion of retired
pay is attributable to employment after the effective date of
the former wife’s waiver. Interestingly, this places the sol-
dier in the unusual position of wanting to “frontload” hxs
retirement benefits—he wants as much as possible appor-
tioned to the early years of his service, those that are
covered by the fon'ner Wer s waiver.

" One way to achieve: thls is to attribute the retired pay
equally to each year of active service. Thus, in the instant
case, one-third of the monthly ‘benefit would be sheltered
from consideration in setting alimony. This may not appear
to accomplish much, but the alternative is worse. The for-
mer spouse is likely to argue that the appropriate
formulation must account for the impact on retirement pay

" occasioned by advancements in rank that occurred after the

divorce. The effect of this approach would be to significant-
ly reduce the portion of retired pay attributable to the first
ten years of active duty, served in lower ranks.

Clearly, once a court accepts the basic premise in the

Staver case, the retiree is placed in a position of reducing

his losses. There is one argument favorable to the retiree
that may not have been considered by the Staver court,
however. The conclusion that retired pay constitutes in-
come to be weighed in setting alimony is inconsistent with
the parties’ prior treatment of this asset as property. Unfor-
tunately, this position does not mandate a judgment for the

- soldier, but it is a consideration that might sway another

court to conclude that, once it is treated as property, retired
pay cannot thereafter be converted to income for other pur-
poses. A victory on this point is not necessarily a win,
however, because some states factor property as well as in-
come into the alimony equation.

As for the former wife’s ‘request for an increase in alimo-
ny, remember that alimony is a matter of equity. Courts
look to need and ability to pay, keeping in mind also the
goal of reducing the number of people on public assistance.
Thus, the wife could come out of the litigation with more
money, not less, depending on the amount of retired pay
the court finds to be subject to alimony. The retiree may
have been well advised to leave the matter alone.:

The best question to ask is how this whole problem can

* be avoided, and the starting point is an examination of how

the issue arises. Three elements must occur—some settle-

.ment of division of retired pay; active service before the

marriage or after the divorce; and an actual or potential ali-
mony obligation existing or arising after retirement. The
answer seems to lie in the drafting of separation agree-

‘ments. Counsel representing the soldier should strive to

include specific waiver language making it clear that the
portion of retired pay the spouse receives under the agree-
ment constitutes his or her sole entitlement to this asset.
Clarify that the parties intend that retired pay be treated for
all purposes solely as property and that, in consideration
for all the property and support provisions in the agree-

ment, the spouse expressly waives any award or increase of
_alimony based on the soldier’s receipt of retired pay.

. Onthe other_hé.nd, counsel representing spouses must be

aware that such language waives what could become an im-
portant entitlement for their clients. Negotiations should
take this fact into account. Major Guilford.
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Arizona Chlld Support Guidelines.

Arizona has promulgated statewide child support guide-
lines as required by the federal Child Support Enforcement
Amendments of 1984. Reports from practitioners in Phoe-
nix indicate that judges are taking the guidelines seriously.
Separation agreements must have a ‘copy of the worksheet
attached before most judges will review them, and judg-
ments that deviate from the amount of support called for by
the guidelines must be supported by specific findings. Thus,
if the parties agree to a lesser amount of support, the agree-
ment should include cogent reasons for this result.
Otherwise, the court is likely to enter an order calling for
the guideline amounts.

~Another s1gmﬁcant change in Anzona ] chlld support
procedures is the adoption of mandatory wage assignments

for child support payments, effective January 1, 1988. All
dissolutions (if the parties .have minor children) and sup-

" port modifications issued after that date must include a

wage assignment provision. This means that soldiers subject
to Arizona decrees will automatically have child support
payments deducted from their military pay, whether or not
any arrearage has developed. o

Soldiers who are waiting for an Arizona decree to be is-
sued probably should pay interim support by check until
they verify that the wage assignment is in effect (this will be
reflected on the LES). If they are paying by allotment when
the order becomes effective, a double deduction for support
may occur—one based on the wage assignment order and
the other based on the allotment, at least until the soldier
cancels the allotment. Major Guilford. :

Claims Report

Unit;ad States Army Claims Service

Artlcle 139 and the Victim and Witness Protectlon Act of 1982

, Robert A. Frezza ,
Personnel Claims and Recovery Division

A.mcle 319 of the Umform Code of M111tary Justice! is
an anomaly in the military claims system: unlike other
claims statutes that provide a mechanism to administrative-
ly settle claims by and against the government,? Article
139 allows a commander to involuntarily reimburse the vic-
tim of a crime directly from the offender’s military pay.? In
effect, it provides for governmental righting of a private
wrong. In one sense, Article 139 is a dragonfly set in amber,
a relic of a historical era when soldiers were billeted in pri-
vate homes ‘and the sovereign was immune from suit; in
another, it is a modern and essential cog in the Army’s im-
plementation of the Victim and Witness Protection Act of

1982 4 and can play a vital role in addressmg the concept
of victim protection. , ,

The ‘distinction between Article 139 and other claims
statutes is rooted in the maintenance of military discipline.
The Article affords protection from riotous, violent, or. dis-
orderly conduct or theft on the part of soldiers by requiring
the commander to provide recompense for property
“wrongfully taken” or ‘“willfully damaged” by a soldier.
Long before the civil courts expanded the scope of the Bill
of Rights, however, the predecessor to Article 139 in the
Articles of War was declared "an unusual and

Ll

110 U.S.C. 939 (1982) [hereinafter UCMJ], as unplcmented by chapter 9, Dep’t of Army, Reg No. 27—20 l.cgal Servxces—Claxms (10 July 1987) [hereinaf-

ter AR 27-20}.
~ Article 139 provides as follows:

(a) Whenever complaint is made to any commanding officer that willful damage has been done to the property of any person or that property has

been wrongfully taken by members of the armed forces, he may, under such regulations as the Secretary concerned may pmcnbc convene a board to
. investigate the complaint. The board shall consist of from one to three commissioned officers and, for purposes of that investigation, it has the power to

summon witnesses and examine them upon oath, to receive deposmons or other documentary evidence, and to assess the damagcs sustained against the
responsible parties. The assessment of damages made by the board is subject to the approval of the commanding officer, and in the amount approved by
him shall be charged against the pay of the offenders. The order of the commanding officer directing charges herein authorized is conclusive on any
disbursing officer for the payment by him to the injured parties of the damages so assessed and approved.

(b) If the offenders cannot be ascertained, but the organization or detachment to which they belong is known, charges totaling the amount of damages
assessed and approved may be made in such proportion as may be considered just upon the individual members thereof who are shown to have been
present at the scene at the time that the damages ‘complained of were inflicted, as determined by the approved findings of the board. . )

zSee. e.g., Dep’t of Army, Pamphlct No 27-162, begnl Semces—Clmms, paras 1-3, 1-4 (15 Dec. 1984).

3 The Article 139 process begins when a victim presents a claim against a soldier. The officer receiving the claim must forward it within two working days to
the Special Courts-Martial Convening Authority (SPCMCA), who must appoint an officer to investigate it within four working days. The investigating offi-
cer provides the soldier with notice and an opportumty to respond, investigates the matter, and presents the SPCMCA with findings and recommendations
within 10 working days. The ¢laims office must review the recommendation for legal sufficiency within five working days. The SPCMCA may then approve
the claim, notifying both the claimant and the soldier and allowing them 10 days to request reconsideration before du-ectmg the servicing finance officer to
withhold pay from the soldier and pay it to the claimant, unless the soldier is likely to have no pay to withhold if this step is delayed. A copy of the complet-
ed action is forwarded through the claims office to U.S. Army Claims Service. See also Guidebook for Article 139 Claims, app G, Personnel Claims
Adjudication, U.S. Army Claims Service Claims Manual (1985) [hereinafter Claims Manual].

4Pub. L. No. 97-291, 96 Stat. 1249 (1982) (codified as amended in scattered sections of 18 U.S.C.).
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extraordinary remedy, repugnant to the usual' methods of
establishing civil liability,” and narrowly construed to only
afford redress to victims of such offenses. *

The Article had its genesis in Article V, Section IX of the
British Articles of War of 1765, which was adopted by the
nascent American Army as Article XII of the American
Articles of War in 1775 and modified over two centuries. ¢
Although Article V of Section IX was only applicable to of-
fenses committed against persons with whom soldiers were
billeted and to “disturbing Fairs of Markets, or . . . com-
mitting any kind of Riot,” Article XII applied to all abuses
or disorders in quarters or on a march.’

As the American Army evolved, the Article expanded
gradually to allow claims by individuals and soldiers for
wrongful takings and willful damagings, although provi-
sions that allowed compensation for bodily assault and
made it a criminal offense for a commander to refuse to
comply with its injunctions fell away.® A “wrongful tak-
ing” is presently defined as “any unauthorized taking or
withholding of property, not involving the breach of a con-
tractual or fiduciary relationship, with the intent to deprive
the owner or the person in lawful possession of the prop-

Any person, business entity, state or local government, or
charity may presently claim under Article 139;!! the. Unit-
ed States and its appropriated or non-appropriated fund
entities may not. 12

It is occasionally suggested that Article 139 be expanded
beyond its historically defined parameters, either by redefin-
ing a “wrongful taking” to include incidents that arise out
of a breach of a contractual or fiduciary relationship, or by
treating “grossly negligent” conduct as willful damage with
the aid of hair-fine distinctions between simple and gross
negligence. '* “Wrongful takings” and “willful damagings”
may not be viewed in a vacuum. Article 139 is a mechanism
for providing restitution for the victims of criminal offenses,
a reason for its inclusion in the UCMIJ. Its purpose is to
promote military discipline and preserve the civil or mili-
tary community from these types of disorders.

The Army has no interest in mediating business disputes
under the guise of preventing theft, nor is the Army a debt
collector. Article 139 is not intended to operate as a general
system of indemnification. ' Problems that arise in connec-
tion with property purchased under a contract of sale or
borrowed property cannot legitimately be considered essen-

erty.”® A “willful damaging” is defined as

damage which is inflicted intentionally, knowingly, and
purposefully, without justifiable excuse, as distin-
guished from damage caused inadvertently or
thoughtlessly through simple or gross negligence.
Damage, loss or destruction of property caused by ri-

. otous, violent, or disorderly acts, or by acts or
depredation, or through conduct showing reckless or
wanton disregard for the property rights of others may
be considered willful damage. ' v

tial to the maintenance of military discipline. '*

Further, The Army has less interest in adjudicating a
claim that a soldier inadvertently damaged property, re-
gardless of the degree of negligence displayed. The first
Manual for Courts-Martial explicitly stated that Article 139
is the administrative remedy for damage to or loss of prop-
erty resulting from offenses denounced in Article 109:
wasting, spoiling, or destroying private property.'¢ The
present definition focuses not on whether the damage re-
sulted from simple or gross negligence, but whether it

$ See Dig. Ops. JAG 1912-1940 sec. 463(2) (5 Mar. 1928).
6W. Winthrop, Military Law and Precedents 657 (2d ed. 1920).

7 Compare Article V, Section IX, British Articles of War of 1765, reprinted in Winthrop, supra note 6, at 939 with Article XII, American Articles of War of
1775, reprinted in Winthrop, id. at 954. : ' o ’ ‘ ‘

8 See generally W. Winthrop, supra note 6, at 657-58. -

9 AR 27-20, para. 94b. Note that this prohibition on claims involving breach of a contractual or fiduciary relationship appiiw to wrongful takings, not to
willful damagings. If a soldier deliberately uses a sledgehammer to-smash a hole in a wall of the house he is renting, the landlord may obtain redress under
Article 139 for this particular damage, although the landlord would not be entitled to have a claim for rent or other monies due under the rental contract
considered.

10 AR 27-20, para 9-4a.
14, para. 9-2. ,

12 The statute speaks in terms of “any person,” which excludes claims by the United States and its instrumentalities; an opinion by the Administrative Law
Division, OTJAG, DAJA-AL 1976/3630, 15 Jan. 1976, further holds that the United States has no right of subrogation if it compensates the victim, relying
upon the authority of United States v. Gilman, 347 U.S. 507 (1954) (case declined to find a right of subrogation where one was not expressly granted under
the Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (1982)), and an earlier opinion, JAGA 1955/10292, 23 Dec. 1955 (applying the same rationale to the
Foreign Claims Act, 10 U.S.C. § 2734 (1982)). See also W. Winthrop, supra note 6, at 658 n.66.

13 See e.g., McClelland, Article 139: A Remedy for Victims of Soldier Misconduct, The Army Lawyer, Aug. 1985, at 21.

14 Two relatively recent cases that cite Article 139, United States v. Jaffee, 663 F.2d 1226, 1259 (3d Cir. 1981), and United States v. Brown, 4 M.J. 654, 656
(A.C.M.R. 1977), do so with approval. Article 139 represents a striking grant of quasi-judicial authority to someone who js not & judge within the meaning
of article III of the United States Constitution, however, and the provision that allows the commander to hold individuals who were present at the scene
responsible as joint tort-feasors when the actual perpetrator cannot be identified is extraordinary. Article 139 confers upon commanders a summary authori-
ty that is quite exceptional in our law. W. Winthrop, supra note 6, at 660. The constitutionality of Article 139 is grounded in the special circumstances of
military discipline the Supreme Court has acknowledged in decisions such as Feres v. United States, 340 U.S. 135 (1950).

15The Army has no interest in regulating conflict over a contractual or fiduciary relationship under Article 139 unless the relationship is merely a cloak for

an intent to steal. For example, a claim that a soldier borrowed a friend's video tape recorder to tape & show and did not return it on the promised date is not
cognizable, unless the soldier borrowed the VCR on a pretext and immediately sold it to a third party, evidencing a present intent to steal. A claim arising
from the fraudulent use of a stolen check or credit card is cognizable under Article 139. Within the Army, & claim that a soldier uttered a worthless check is
cognizable when evidence establishes an intent to defraud; as with Article 123a, UCMYJ, an intent to defraud my be inferred when the soldier fails to make
good on a bad check within five working days after receiving notice of insufficient funds. The Office of the General Counsel of the Air Force has taken a
contrary position on worthless check claims, however.

16 Manual for Courts-Martial, United States, 1951, app. 2, at 452,
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resulted from riotous, :violent, or-disorderly.conduct. Arti-
cle 1139 cannot be construed to afford recompense for
negligent acts that do not involve this type of conduct.””

Two examples illustrate the principles involved. If a sol-
dier accidentally bumped into ‘and broke a lamp in the
course of a drunken brawl, even though he did not specifi-
cally intend to break the lamp and could characterize his
act as simple negligence, his conduct was riotous and a
claim against him by the owner of the lamp would be cog-
nizable under Article 139. If, however, the same soldier
drove his car at eighty ‘miles an hour down the highway
and drifted over the center line into' an on-coming vehicle, a
claim against him would not be cognizable under Article
139, even though his conduct may be characterized as
grossly negligent. Only damage that is “incidental to- vio-
lence against the person or the outgrowth of a breach of the
peace,” may- be regarded as within the spmt of the
Article. !® , ‘ :

“Within these accepted, limited parameters, greater use of
Article 139 is desirable, but several hurdles have to be over-
come. Potential clalmants are rarely informed of their right
to seek redress under Article 139 or even of the offender” s
identity until the offender has been court-martialed or ad-
ministratively eliminated from the service and no longer
has military pay to attach. Delays in processing Article 139
claims exacerbate this problem and often result in no action
being taken. Some commands have even been known to de-
lay processing an Article 139 claim until after an offender
has been court-martialed on the mistaken theory that a
finding of guilt by the panel will avoid any possibility that
the commander will erroneously impose liability. Instead,
in practice this merely results in ending any possibility that
the victim will be compensated. Soldiers are required to re-
ceive instruction concerning Article 139, but this tends to
be so abbreviated as to be nonexistent. As a rule, on instal-
latlons with large soldier populations, the use of Article 139
is directly proportlonate to the interest the staff judge advo-
cate (SJA) takes in promoting the program.?® Where the
SJA does not promote the program, the salutary goals of

the Vlctlm and Witness Protection Act of 1982 are not

achieved.

In passing the Victims and Witness Protection- Act of
1982, Congress found and declared that “{w]ithout the co-
operation of victims and witnesses, the criminal justice

system would cease to function; yet with few exceptlons‘ v
these individuals are ‘either. lgnored by the cnmmal justice’

system-or simply used as tools to identify and punish of-
fenders,” and that-“[a]ll too often the victim of a.serious
crime is forced to suffer physical, psychological, or financial
hardship first as a result of the criminal act and then as a
result of contact with a’ criminal justice system unfespon-
sive to the real needs of such victims.” 2! As part of the
leglslatlve history of the Act, Senate Report No. 97-532
states baldly that co -

" The principle of restltutlon is an mtegral part of virtu-
_ally every formal system of criminal justice, of every
culture and every time. It holds that, whatever else the

sanctioning power of society does to pu.msh its wrong-

i doers, it should also ensure that the wrongdoer-is
 required to the degree possible to restore the v1ct1m to
his or her prlor state of well-being. . . .2 :

Aecordmgly, the federal criminal courts are empowered to

order restitution and directed to explam on the record if
they fail to.do so. . ,

In the Army, the Act is implemented by the Vlctlm/W lt-
ness ‘Assistance Program.2* Article 139, although limited in
scope, is the only means of involuntary restitution available
to an individual victim within the military system and is
speclﬁcally identifiéd in the Program as the' Army’s mecha-
nism to accomplish this goal of restitution.?® To the extent
that Article 139 is 1gnored this “mtegral part” of the Pro-
gram is lacking.

The Claims Oﬂice has the role of overseeing the installa-
tion Article 139 program and monitoring the time

- suspenses that paragraphs 9-7, Army Regulation 27-20 im-

poses on all persons involved in proceéssing Article 139
claims.?6 To use Article 139, however,-the victims must
know of the program. Within the military system, victims
come into contact with commanders, trial counsel, the mili-

. -tary police, and the Criminal Investigation Division (CID).

To create an effective Article 139 program, the claims office
must educate and obtain assistance from these individuals.

. At a minimum, they must be familiar with both Article 139

and the Victim/Witness Assistance Program and be pre-
pared to do the following for victims whose property is
stolen or vandalized: to inform the victim that he or she has
the right to submit an claim for restitution under Article
139 to the claims office if a soldier or soldiers committed

- the offense; to inform the victim of the identity of the of-
fender if the victim is unaware of the identity of the

17 The present version of AR 27-20, para. 9-4a clarifies the definition of willful damage by ‘the addition of the ]anguage prewously found in paragraph 9-5a
limiting the application of Article 139 to damage caused by riotous, violent, or disorderly conduct, or acts of depredation, and by the addition of language
distinguishing damage that is caused thoughtlessly or inadvertantly by gross neghgence .

By w. Wmthrop, supra note 6, at 658.°

19 UCMJ art. 137; Dep't of Army. Reg. No. 27-10, Legal Services—Military Justice, para. 19—4 (1 July 1984) (c4, 10 July 1987) [heremaﬁer AR 27—10]
"°Currently, the most effective Article 139 program is at Fort Riley, Kansas, where the SIA has taken a very actlve role. ' ’

218U S.C. § 1512 note (1982). .

22S Rep No 97—532 97th Oong 2d Sess 9, repnnted in 1982 U S. Code Cong & Admm News 2515, 2536 [heremafter S Rep. No 97—532]
z: See Pub L. No. 97-291, § S(a), 96 Stat ‘1248, 1253 (1982) (amendmg 18 U.s. C § 3579 (1982))

uAR 27—10 para 18-1,
%4, para 18-12b.

26 See Claims Manual, Personnel Claims Adjudication, app. G, at 3-6 (1987).

42 JANUARY 1888 THE ARMY LAWYER ¢ DA PAM 27-50—181




offender;* to inform the victimthat the Victim/Witness
Liaison (VWL) is the point of contact for obtaining infor-
mation- concerning and securing victim/witness services; 2
and to inform both the VWL and the claims office if an of-
fender is later identified.

The VWL and claims- oﬂice in tum must be prepared 10
give victims detailed guidance about Article 139. The VWL
must be prepared to-inform a victim if a subject is. later
identified. The claims- office must question every victim of
theft or vandalism ‘to discover. whether the offender is
known; if the offender is known and amenable to process
under Article 139, the claimant should be assisted in pre-
paring a claim under Article 139 rather than a claim
against the government.? The claims office must then
make every effort to ensure that the’ Artlcle 139 clalm ls
processed expedmously

- In summation, to the v1ct1m of a “wrongful takmg” or
“willful damaging,” the military justice system often seems
remote and unresponsive.. Vindication, in the form of trial
and punishment of: the offender, occurs months or some-
times years later and represents a hollow victory if the
victim ends up bearing the cost. Every time a victim is not
encouraged to request restitution, an offender is being re-
lieved of a part of his or her “debt to society.” To the
extent that the victim must be reimbursed by an insurer or
the government for such a loss, ¥ insurance companies and
the insurance-buying public, or the public at large, are be-
ing asked to pay off the offender’s debt. 3!

Article 139, therefore, is not a mere anachronism, but
rather a necessary means for the commander to do justice.
Insofar as the military justice system is primarily focused
upon enforcing the right of the government to punish an of-
fender for a breach of military discipline, Article 139 adds a
necessary balance in enforcing the rights of the victim. In a
sense, we have come a full circle in two hundred years.
Concerns over compensating victims of crimes committed
by soldiers that were important to Washington s army are
once again seen to have greater importance, giving Article
139 new life and meaning in the Army of today.

Tort Clalms Dlvmon—Breakmg the Code

Lleutenant Colonel Charles R. Fulbruge I
Chief, Tort Claiins Dmszon

Prior to my assignment at the U.S. Army Claims Semee
(USARCS), I had only hazy notions of the USARCS or-
ganization and the types of work performed. From
conversations with other judge advocates, it appears they

too were unfamiliar with the mission, functions, and organi-
zation of USARCS. Compounding this situation was an
internal reorganization at USARCS effective 13 July 1987.

(See Lane, The Army Claims Service Gets a Facellﬂ. in The
Army Lawyer, Sept. 1987, at-66.) This note is intended to
acquaint judge advocates with the current organization of
the Tort Claims Division, USARCS, and to provide an
overview of its mission and operations.

The Tort Claims Division consists of seventeen attorneys,
a warrant officer, and seven claims investigators, divided in-
to an office of the chief, the CONUS Torts Branch, the
Medical Malpractice Branch, the Special Claims Branch,
and the Operations and Records Branch. The total division
caseload is about 1450 claims. . ,

The CONUS Torts Branch consists of elght attorneys
and four investigators and is generally responsible for the
processing, adjudication, and settlement of claims brought
under the Federal Tort Claims Act (FTCA), and, if arising
within CONUS, the Military Claims Act (MCA). Each of
the seven action attomeys has a geographic reglon for
which he or she is responmble Among the most important
of their responsibilities is establishing a close working rela-
tionship with the claims attorneys at each of the JAGC and
Corps of Engineer : ioffices located within their geographic
regions. They also must frequently deal with National
Guard units on claims involving Guardsmen performing
training and, on occasion, coordinate with local Assistant
U.S. Attorneys to determine the value of damages in a
claim and what his or her feelings are on trying a case or
settling it within his'or her authority if USARCS denies the
claim. Finally, the action attorneys must routinely prepare
memoranda for the Department of Justice for FTCA claims
or for The Judge Advocate General or the Assistant Secre-
tary of the Army (Financial Management) for MCA claims
scttlements exceeding specified amounts. Of the approxi-
mately 850 cases on hand in the CONUS Torts Branch,
nearly seventy-five percent involve medical malpractice or
motor .vehicle accident personal injury claims. Thus, the at-
torneys must.be fully knowledgeable of general tort law
principles and medical terminology as well as the statutory
and decisional law in each of the jurisdictions in their area
of geographic responsibility.

- The Medical Malpractlce Branch is responsible solely for
medical malpractice claims. Due to the volume of these
claims and the'lack of assets available to meet the work-
load, however, this branch considers only medical
malpractice claims arising at the eight medical centers with
an assigned medical claims judge advocate, and those aris-
ing in oversea areas where the Army has single service

27 Many law enforcement personnel believe that the Privacy Act, 5 U.S.C. § 552a (1974), prohibits telling the victim of a crime the identity of the offender.
This is utterly inconsistent with the thrust of the Victim and Witness Protection Act. The Privacy Act is only applicable to release of information contained
in a system of records. While it can be construed to limit the victim’s access after the offender’s name has been incorporated into a Military Police or CID
report, the victim assuredly has the right to invoke the Freedom of Information Act, 5 U.S.C. § 552 (1974), and under any reasonable application of the
“balancing test” between the victim’s need to know and the offender’s right to keep his name private, the victim must prevail. It is probably an oversight that
Army regulations do notpresently mention release of information to the victim as a “routine use” of these reports. See Dep t of Army, Reg. No. 340-21-1,
Office Management—The Army Privacy Program—System Notices and Exemption Rules (16 Dec. 1985).

28 AR 27-10, para. 18-7, requlres the SJA to designate one or more Victim/Witness Liaison Officers to prowde these services,

2 See AR 27-20, para. 11-2d.

30 A soldier or civilian employee whose property is stolen.or. vandalized incident to service may present a claim under the provisions of 31 US.C. § 3721
(1982), as lmplcmented by AR 27-20, chap. 11. Under some circumstances, a foreign national whose property is stolen or vandalized may present a claim
under the provisions of the Foreign Claims Act, 10 US.C. § 2734 (1982), as implemented by AR 27-20, chap. 10. Consideration must first be given to set-

tling such claims under Article 139.

31.Cf S. Rep. No. 97-532, supra note 22, at 2537, which makes thls argument forcefully.
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claims responsibility. As Army medical centers generally
treat severely injured or seriously ill patients, the claims in
this branch routinely involve high dollar values dand fre:
quently require the preparation of highly sophisticated
structured settlements to meet the needs of an injured
claimant. The three attorneys and two investigators are cur-
rently handling about 475 claims, although the medical
claims judge advocates and medical claims investigators at
the medical centers are an invaluable resource in the proper
mvestlgatlon and adjudication of these claims. The attor-
neys in the Medical Malpractice Branch require substantial
experience with medical terminology and disease processes,
and the skill to negotiate with attorneys and families to cre-
ate structured settlements that meet the needs of the patient
or survivor and protect the financial interests of the United
States. We are fortunate that two of the attorneys are for-
mer medical claims judge advocates and the third has
extensive medical malpractice experience. :

The Special Claims Branch has generally assumed ‘the
functions of the former Foreign and Maritime Claims Divi-
sion. Three attorneys and one investigator handle claims
arising overseas under the MCA, supervise the administra-
tion of claims under Article VIII of the NATO SOFA,
adjudicate maritime claims under chapter 8, AR 27-20, and
oversee operations under the Foreign Claims Act. Also, be-
cause of the difficulties alluded to above in the investigation
of medical malpractice claims arising overseas, the Special
Claims Branch workload of 118 claims still has about sev-
enty malpractice claims pending resolution.

. The chief’s office consists of the chief, deputy, and a spe-
cial projects officer, who drafts denials in claims where
governmental liability clearly does not exist, and who adju-
dicates NAFI, U.S, Postal Service, and Industrial Security
claims. The Operations and Records Branch is the glue that
holds the division together by accounting for and tracking
the claims through the system.

In summary, the work at Tort Claims Division is chal-
lenging and requires sound grounding in general tort law
principles, coupled with the ability to perform accurate le-
gal research, assess damages, negotiate a claim aggressively,
and understand economic theories and practicalities in con-
structing structured settlements. Attorneys here need
strong writing skills because they prepare memoranda for
the Department of Justice and senior officials on the Army
staff. Judge advocates with an interest in honing these
lawering skills should seek an assignment at USARCS or in
field offices where tort claims are a prominent part of the
practice. : ‘

CONUS Claims Assnstance Visit Program
Personnel Claims and Recovery Dmswn |

* Purpose and Philosophy
: In 1981, the United States Army Claims Service

(USARCS) Commander initiated a claims assistance visit °
program to emphasize administrative uniformity within-

CONUS claims offices. This was done to help staff judge
advocates (SJA) more effectively manage their claims of-
fices, to help share successful means of time/work
management among offices, and to ensure that claimants
were given the same quahty of service throughout the Ar-
my. Visits are scheduled in response to requests from field

offices or after review of field office operations where needs
may be identified for assistance. The Chief, Personnel
Claims and Recovery Division w1l1 schedule -all v1sxts with
the SJA concerned.

These visits are informal, and the emphasis is on assis-
tance rather than inspection. A 'trip report is prepared after
each visit, reflecting the reviewer’s observations, recom-
mending areas needing improvement, and noting
procedures working particularly well; a copy is provided to
the office visited. These reports are maintained by the Chief,
Personnel Claims Branch, and are utilized for program
analysis. Additionally, information from these reports may
be prov1ded to OTJAG for use on Article 6 visits.

, The new claims regulation designates Area Clauns Of-
fices, which are given a technical supervisory role with
respect to Claims Processing Offices in their areas. The
CONUS Claims ‘Assistance Visit Program conducted by
USARCS will focus on providing assistance to Area Claims
Offices, which in turn will provide evaluation and assistance
to their subordinate Claims Processing Offices.

Areas Examined

‘During a claims assistance visit, the team -of USARCS
personnel will examine operations in the following areas:

- —Compliance with regulatory requirements.

—Compliance with USARCS guidance. ..
—Logistical Support. .
—Physical Plant.
—Administration:
- —Adjudication.
—Recovery
—Affirmative ClalmS
" —Workload and Personnel.

Appendix A outlines the specific issues that may be ad-
dressed during an assistance visit. At least one week before
a visit is conducted, the team chief will brief the Chief, Per-
sonnel Claims and Recovery Division and the Commander
on specific areas of concern to be addressed, and will advise
the claims judge advocate of the oﬂice to be visited of these
areas of concern.

Determination.of Assistance Teams -

" Personnel. The following personnel will be trained and
familiarized for partlclpatlon in claims ass:stance v1s1ts

- Primary:
" Chief, Personnel Claims Branch
Attorney Advisor, Personncl Claims Braneh
Chief, Affirmative Claims Branch
| Legal Techmcnan, Affirmative Claims Branch

Attorney Advxsor, Personnel Clalms ‘Recovery’
‘Branch

Paralegal Speclahsts, Personnel Clalms Recovery
Branch : :
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General Claims Examiner, Personnel Claims and
Recovery Division

Alternates:
Chief, Personnel Claims and Recovery Division

Attorney Advisor, Personnel Claims and Recovery
Division
Chief, Personnel Claims Recovery Branch

Taxlonng assistance teams. Based upon the specific char-
acteristics of a claims office and the reasons for the visit,
individuals composing the team will be designated by the
Chief, Personnel Claims and Recovery Division according
to areas of expertise and specialization. The determination
as to the emphasis in certain areas will be achieved by a
pre-visit analysis of an office’s performance indicators and

noted requirements. The team chief will be a judge

advocate.

Tort claims. The Chief, Tort Claims Division, will be
provided with notice of all planned visits. If the need exists,
he may detail an attorney to accompany the team to pro-

vide assistance on tort claims issues.

Annual Planning

A Claims Assistance Visit Planmng Committee will be
designated by the Chief, Personnel Claims and Recovery
Division to make an annual assessment of field offices and
establish a proposed visit list for the next fiscal year. Ap-
pendix B lists criterion for evaluating claims office
performance and assistance needs. The plan will be submit-
ted to the Commander with projected scheduling
requirements and estimated costs. A quarterly update re-
garding this projection will also be submitted to the
Commander to outline the visits completed and any pro-
posed changes.

Appendix A
Claims Assistance Visit Worksheet

1. Site of Visit. (Include distance/directions/any date helpful in locating installations).

SJA=-=under vhat command?

2., Personnel. Get a copy of IDA (claims) and all eivilian job descriptions<

Name /Grade/Job Title claims office?

How long at this

Amount and location of
prior claims experience

Personnel Remarks--Any particular problems or acknowledgement (Certificate of Achievement record
(potential) ;: level of experience of personnel). i

3. Training.

4, Workload.
a, Claims this FY
b. Claims last FY
0. Breakdown by type of claim.
d. Affirpative claims statistics.

Number Received.
Number Received.

5. Physical Plant. Describe claims otfice--where in location t.o the rest of SJA office private

office(s) for adjudicator(s), equipment.

6. Administration.
a. Log. Separated by FY and by olaim type?
When and by vhom

‘Processing times noted?
Average processing time

’ Reviewed?
Check log, find cldest files.

Review for reason file not completed and noted in log. Check log against cleims files. Check *Date
Recelved®” column for indication of holding without logging.

b. Claims Files. Pull several at random and check:
(1) Chronology sheets/date logged in/stamped in.

(2) How they are filed?
(3) Discuss and explain memo for filing.
(4) How and where are the GIR's filed?

- ¢» Inprocessing.
(1) How dc ¢laimants get forms?
(2) What about potential claimants?

(3) Get/give copy of chapter 1l Instructiocn Sheet.

{4) When are files logged int? (once daily, as received, alternate days)

d. Small Claims Procedure. Is there one?t
(1) Appointments or walk-1in?
(2) Small ¢claims person?
(3) Interviewer knowledgeable?
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(4) Discuss appointment.s/clpsings/pubncity in post bulletin.
, e Letter to Claimant Expla!.ning Reduced Award.
t. Policy Files ‘
7. Installatien ‘Supeert e
" a. Finance. Cash pay? "~ .. e Hand carry?

: Y. Response time on comeback copies? .
‘¢, Transportation. .. - . ;

(1) How and when do t.hey :lnspeot? ‘
How and how often do they sand GIR's te cleims orfice? : ’
(2) Has anyone from claims office observed outbound ceuneeling? (Need to do this to ensure correct
_guldance 13 given re $25,000 maximum. gategory limitations 1neurance ) .

d. Relationship with medical treatment racility--is there a risk management program?

8. Recovery. S ‘ RN S ,
a. How many on hand? Local? To be forwarded to USARCS? How filed?
=-oo v pw, Whoinitiates end'monitors local recoveries? . e e :
¢. How responsive 15 contracting office? 5 e
d. Particular problems? B
9. Supervisory. Level of involvement by CJA, SJA. Does CJA have any other major duties (8.8,
magistrate court, legal assistance) ? Degree of SJA support?

10. Are survey sheets disseminated to determine client satisfaction and to measure qualitv control?

11. Automation. Are new cases entered on 8 dally basis? Is the office editing riles as new actions take
place? Is the office taking status "snap shots® at’ close of business on the last day of each month for
SJA report purposes? Is the office forwarding software disks with the SJA report to USARCS as Soon &s
possible after the close of each month? Do claims personnel know how to use all programs? What is the
depth of expertise? : : S

12. Affirmative Cleims Program. .-~ T T P S IR S . —
a. Personnel. S - o e T ; !

b. Resource Materials/Forms.
¢. Internal Report/SOP.

d. Journals.

e. Review of open and closed files. = SEPN.
f. Medical Care Recovery Program methodology. : " :

g. Property Damage Recovery Program methodology. e

h. Relationship with installation resource effices.

13. Other General Requirements (UP AR 27-20, 1-7d; AR 27-1. chape 3 & 7 TJAG Pol Ltr 87—2) .
a. Investigation procedures. ‘
b. Compliance with monetary Jurisdictions and ferwarding. B
¢. Publication of claims directive for guidance of claims processing orfices within area

requirements. e
d, Liaison with and assistance to claims preoessing oftices. : 0o N T
e. Budget for claims activities. . ‘

f. Legal publications/office 1ibrary-and legal research capeb:l.lit.iee.
g. Development of written disaster/civil disturbance plan. -

Appendix B . LR

Office Evaluation Critétim )

A. Priority #1--Serious--requires visit within 12 months.

1. a. Never visited. : NER C ey S ey L .
b. Not visited within 3 years. e
¢. SJA requests visit. ‘ e .
2. Follow-up within 12 months noted as necessary on prior visit because or dericieneies noted or
major changes made.
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3. PSR notes errors of sufficient quantity or severity to warrant on-site guidance ; Affirmative

Claims Branch notes problems.

4. Office staffing inadequate=--new personnel or personnel shortage.

5. Change inmission of installation'—-expected ‘growthr.

B. Priority #2--Potentia1 Problem--should be visited within 12 months.

1. New personnel or minor personnel shortage.

2. 8. Not vigited vithin 3 years.
b. Visit requested.

3. PSR notes errors of sufficient quantity or severity to warrant on-site guiﬂance or notos gradual
decline of quality of work or deviation in affirmative olaims statiatics.

4. Geographically _compatib].e ugith ofi‘ice of higher priority.

C. Priority #3--Satisfactory--visit vithin 24 months.

1. PSR notos no real problem areas--rant to ensure continued oo‘vmpiiance with AR and policies.

2. Nev personnel.

3. -8, Not visited within 3 years.
- b. Visit requested.

4, Fits current trarel echedule. ‘

D; Priority #4--0utstanding wo}rkﬁnd eiperieﬁced persobnel,'

1, Visit not necessary vithin 24 months unless requested or within travel area of offices being

visitead.

Claims Notes
Personnel Claims Note

 This note is designed to be adapted to local circumstan-
ces and published in local command information
publications as part of a command preventive law program.

Do-It-Yourself Moves (DITY Moves) and claims

The DITY move program, which allows the government
to pay you to move your own household goods, is an excel-
lent program that not only allows you to ensure that you
receive a quality move, but also puts money in your pocket.
You can rent or borrow a truck, pack up, and either hire a
professxona] driver or just drive the truck away. Do not ex-
pect the government to pay you for breakmg your own
furniture as a loss incident to your service, however!

. The Personnel Claims Act, whlch allows the Army to
pay for damage in shipment, is a gratuitous payment stat-
ute. Despite rumors to the contrary, it is not insurancel
Damages caused by failure to pack items properly, defects

in the truck you select, or lack of driving skill are not com-
pensable. For this reason, most claims arising from DITY
moves are denied, and soldiers planning DITY moves
should’ con51der whether they need some type of private
insurance.

The DITY move program compensates you for assuming
the responsibility for making sure your move is successful.
This includes making sure your move is damage-free!

Errata 2

In the Carrier Recovery Note in the February 1987 issue
of The Army Lawyer, at 61, claims offices were reminded to
enclose with the claims file a “Department of the Army
(i.e., ‘franked’) envelope authorized for posting as official
mail,” for forwarding carrier demands that are to be dis-
patched at the Claims Service. Though official Department
of the Army envelopes must be used, these envelopes must
not be prestamped (“franked™). Postage will be applied at
Fort Meade.
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Environmental Law Note

State Environmental Charges: Fees or Taxes?

.. Larry R. Rowe
Chief, Tax and Property Law Team, Contract Law Division, Oﬁ‘ice of The Judge Advocate General

Many installation staff judge advocates (SJA) are asked
by their Director of Engineer and Housing (DEH) whether

certain state or local environmental fees are legally payable

the United States because the amount of these fees are be-
coming significant. When faced with these questions, the
analysis used in the Tax and Property Law Team, Contract
Law Division, OTJAG, may be useful. There is no case law
directly on this issue.

Under the authority granted in the several federal envi- |

ronmental statutes, the states have enacted a wide variety of
environmental fees. Inspection fees and permit fees are
most common. Air quality fees for incinerators, waste water
treatment facility fees, hazardous waste generators fees, fees
for landfills, and fees for surface water impoundment are
frequently encountered in many states. Many states set the
amount of environmental fees at a rate designed to recover
from the regulated commumty the operating costs of the
particular program. That is, a state takes the total cost of a
program and divides that cost by the number of regulated
entities. This method is adequate when private entities are
assessed, but when applied to the United States, it can re-
sult in a charge that amounts to an illegal tax.

Even though Congress has waived federal unmumty from
regulation by the several states! in the Clean Air Act,? the
Federal Water Poliution Control Act,® and the Resource
Conservation and Recovery Act,* it did not waive the
United States’ immunity from taxation by the states.® In-
creasingly, we are advising Army commands that state or
local environmental fees appear to be 1llega1 attempts to tax

- the United States.

How can you tell a legitimate fee from an ﬂlegal tax? Al-
though there is no easy test, the Department of Defense has
directed that we use a three-element test:*

1. Is the charge nondlscnmmatory, e.g., does the state
or locale exempt itself from the charge but not the
~ United States? _ '

2. Is the charge a fair approxlmatlon of the costs of the"
- benefits received? i

3. Is the charge structured to produce revenue for the
state or locale over and above the costs of issuing the

1 Hancock v. Train, 426 U.S. 167 (1976).

242 U.S.C. § 7417 (1982).

333 U.S.C. § 1323 (1982).

442 US.C. § 6961 (1982).

5 McCullough v. Maryland, 17 U.S. (Wheat.) 316 (1819).

permit or rendering of other assmtance to the regulated
community?’

. These three elements are difficult to apply by themselves,

- 'but the United States Supreme Court provided additional

guidance, particularly useful with the second element, in

" National Cable Television Ass’n v. United States:

Taxation is a legislative function and Congress, which
is the sole organ for levying taxes, may act arbitrarily
and disregard benefits bestowed by the Government on
a taxpayer and go solely on ability to pay, based on
property or income. A fee, however, is incident to a
voluntary act, e.g., a request that a public agency per-
mit an applicant to practice law or medicine or
construct a house or run a broadcast station. The pub-
lic agency performing those services normally may
exact a fee for a grant which, presumably, bestows a
‘benefit on the applicant, not shared by other members
~of society.? .

In National Cable Telewszon, the plamtlff protested the fee
charged cable TV companies by the Federal Communica-
tions Commission (FCC) to support its direct and indirect
costs of CATV regulation. While some benefits from FCC
regulation flowed to the broadcasters, the Court found that
the costs of benefits flowing primarily to the general public
were taxes that the FCC could not collect. Applying these
principals to environmental charges, we conclude that costs
of specific benefits that flow from the state to the regulated
community (i.e., the Army) are legitimate fees. Costs of
benefits that ﬂow to the general public are taxes that the
Army cannot pay.. ‘

National Cable: Television spawned additional lmgatlon
that is helpful in understandmg the specific-benefit-to-spe-
cific-recipient element. The National Cable Television
Association and others sued the FCC challenging its fee
schedule.® Court of Appeals for the District of Columbia
held that an agency can institute a system of user fees that
recovers the full direct and indirect costs incurred by it in
providing a service or good to a particular. beneficiary. The
court further held that the fee must be directly related to
specific services provided to a specific person or entity, and

6 Memorandum from Assistant Secretary of Defense (Installations and Logistics), 4 June 1984, subject: State Environmental Taxes.
T These elements were derived from Massachusetts v. United States, 435 U.S. 444 (1978); see also United States v. Maine, 524 F. Supp. 1056 (D. Me. 1981).
8415 U.S. 336, 34041 (1974). See also Federal Power Comm’n v. New England Power Co., 415 U.S. 345 (1974).

% National Cable Television Ass’n v. FCC, 554 F.2d 1094 (D.C. Cir. 1976); Electronic Indus. Ass’n v. FCC, 554 F.2d 1109 (D.C. Cir 1976); National Ass’n
of Broadcasters v. FCC, 554 F.2d 1118 (D.C. Cir. 1976); Capital Cities Communications, Inc. v. FCC, 554 F.2d 1135 (D.C. Cir. 1976).
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that the fee may not exceed the agency’s cost of providing
the service.

Applying the first of this three-element test to a particu-
lar fee—is it discriminatory—check the state statutes or
local ordinances to determine ‘whether the state or locale
exempts itself from its environmental fees. If such an ex-
emption exists for the state or locale but not for the United
States, you should inform the state or locale that the fee is
unconstitutionally discriminatory and cannot be paid. !°

- 'The second element—a fair approximation of the cost of
the benefits received—must be measured as the court did in
the National Cable Television cases. This is particularly dif-
ficult because often a charge contains an element for
legitimate benefits rendered to your command. Neverthe-
less, the charge may so greatly exceed the cost to the state
of provrdmg the benefit that the excess portion of the
charge is an illegal tax when -applied to the United States.
You must first determine what benefits, if any, are rendered
by the environmental agency. Then you need to examine
the facts to determine if the charge is a fair approximation
of the cost of providing the benefits to your command. Of
course, if no specific benefit is rendered to the command,
the charge fails the second element.

For example, a state may charge a permit fee—a fee for
processing and issuing a permit to discharge a substance or
to operate a wastewater treatment facility. The state may
charge $10 to issue the permit while the cost to the state of
processing the permit is only $5. The excess $5 is an illegal
tax when. charged to the United States. But, you may be
asking at this point, “How do we determine whether and to
what amount a fee is excessive thereby becoming a tax?”’
This is a tough question to answer. We suggest you write to
the state environmental authority requesting a breakdown

of the costs to the state of rendering the benefit (such as is-
suing a permit or conducting inspections). Our experience
is that the states will not or cannot provide this information
because they:bave not conducted a cost-of-service study or
because the legislature simply sets the amount of the fees
without reference to costs.-We recommend that your com-
mand not pay the fee until the state provides the cost
breakdown because without it you cannot determine what
part may be legitimate service charge and what pay may be
an illegal tax on the United States. '

As to the third element—'revenue generator—you should
examine the state statutes to see where the fee is deposited
in the state’s treasury. If the fee goes to a special fund used
exclusively by the state’s envuonmental agency to support
the part of its program that prov:des the specific benefit to
your command, the fee may be a payable user fee rather
than a tax. If, on the other hand, the fee is deposited in the
state’s general revenues or the state’s mini-superfund, it is
almost certainly a tax because it is designed to produce rev-
enues over and above those necessary to operate the state’s
permitting system, Such a fee fails the third element.

A proactive SJA should work closely with the DEH to
ensure that all state and local environment fees are ‘exam-
ined under this analysis to determine whether they should
be paid. Because we want to maintain a consistent posture
with state and local agencies, please forward copies of all
correspondence with the state or local agency to us at
HQDA, DAJA-KL, Washmgton, D.C. 20310-2200. We
also are available to assist you in this troublesome area
(AUTOVON 227-2376 or COM (202) 6€97-2376). Please
contact us immediately if a state either threatens litigation
or actually sues your command. o

V0 Phillips Chemical Company v. Dumas Independent School District, 361 U.S. 376.(1960).

Autemation, thes -

" Information Management Office, OTJAG

Defense Data Network Ofﬁce Addresses ‘

Smce pubhshmg two edltlons of the JAG Corps Defense
Data Network (DDN) Electronic Mail Director (see The
Army Lawyer, May and October 1987), an amazing fact

has come to light—military people move! They get trans- .-

ferred, they leave the service, they go TDY. This may be
fine for them, but sometimes it leaves their office without a
DDN address. That means no electronic mail, and no safe,

sure, reliable means of getting the message from here to

there

There also seems to.be a subculture of. DDN users who
have enthusiastically embraced the possibilities of electronic
mail and who use it regularly. These folks know each other
and when they want to get a message to a non-DDN per-
son, they know whose mailbox to put the message in so the
non-DDN person will get the mail. People who are less fa-
miliar with DDN may not know who in a given office

serves as the central mailbox; naturally, they are quite re-
luctant to use the system. The answer to these problems is
to establish an office DDN address. Set up the account us-
ing your office symbol or some other acronym as the user
name. For some examples, see The Army Lawyer, October
1987, at 63-64." -

It is especnally important that one person. be responsible
“for monitoring and delivering the incoming mail. It only
takes one or two delayed.or undelivered messages to dis-
courage new users from becoming regular users.

Enable Does Footnotes Right!

‘Who says the light at the end of the tunnel must be &
freight train? For some time now, this office and you, our
loyal users, have been encouraging The Software Group to
do something about Enable’s footnoting. They have listened
and have brought forth Enable Version 2.15, which is now
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ini beta (prerelease) testing. The JAG Corps has been select-
<d as one of the testers, and we have sent copies to several
selected locations. These offices will evaluate the ‘‘real
world” capabilities of Version 2.15. Based on our initial ex-
periences with this new version, we are quite hopeful that
Enable will satisfy .all our word processing requirements,
eliminating the need for other software products. As al-
ways, we welcome any suggestions you may have regarding
mprovements Some of the most significant 1rnprovements
in Version 2.15 include the following: -

- 1, A complete footnoting utility that:
" a. does footnotes or endnotes;

b. allows complete control over the plaoement and

‘formatting of your footnotes;
' c. lets you customize the d1v1der line between text
"~ and footnotes, ‘ '
' d. allows custom footnote symbols and placement;

e. permlts three annotation styles: superscripted -
symbols in text and footnote; underscored symbols fol- -
lowed by a slash, and superscnpted symbols in text
level in footnote;-

f. allows ‘copy text between' footnotes, and

- g. creates multxple page footnotes ,

2. Password protection ’ for word. processmg and
..spreadsheet files. - . J :

3. Automatic hyphenatlon o

4. Automatic control of widow and orphan hnes
5. Automatic document savmg as you type.
- 6. Centerlng tabs.-

7. Multrple line table of contents entries.

8. Extended functions. This is perhaps the most sxgmﬁ-
cant addition. It enables you to search for strings of
text through all the documents on your disk, create
and use multiple, nested subdirectories, and more.

9. True multitasking. You can start a given task and
while it is processing in the background, carry out a
different task on the screen.

It is expected that this version of Enable will be available
on the Zenith Joint Microcomputer contract. In any event,

take the initiative to upgrade those old copzes of Version
1.15, either through the GSA software schedule or a local

,vendor The race goes to the swxftl .

: '‘Epable Tips -

_Special | Characters

Most typing needs can be satisfied by the alphabet and
conventional punctuation marks. Sometimes, however, spe-
cial characters, such’as paragraph and section symbols, are
needed to give your work product the professional touch.
Enable makes it very easy to use these characters while you

When you ‘want to use special characters within an En-
able document follow. this sequence of keystrokes

1. Press and release the F9 key.
2. Press and release the (o) key
3 Pross and release the C key.
4 Press and release the S key

The Spec1a1 Character set of symbols will display in a
window across the bottom of your screen. The characters in
the top row correspond to the characters engraved on your
keyboard. The second row indicates which specral charac-
ters will be produced when a given standard key is pressed.
When you are finished using these characters, press and re-
lease the F9, O, C, O keys sequentially, as above. This will
return you to your normal word processmg screen.. - ..

Box Drawmg

‘Now that you’ve deve10ped an office reputatlon asa word
ptocessing pro by using the paragraph and section’ symbols.
you will want to cement your place in history by preparing
some nifty new forms and organization charts. Yes friends,

.Enable can do this for you too! Simply repeat Steps 1-3 as

above, but press the B key in Step 4 (B for box drawing).
Again, a window will open and display both the engraved

‘characters and the corresponding Box Drawing Sét charac-
- ters. Pressing and releasing the F9, O, C, and .O keys

sequentially will return your keys to their normal function.

For more information and to see these and other Special
characters, see Section 5D of your Enable Word Processing

*-manual.

Note: All of these characters can be produced on the

" ALPS P2000G dot matrix printer using the “O” printer
driver. No representatlons are made with respect to other. .

printers.

Blcentennlal of the Constltutlon

Bicentennlal Leadership Project Awards

The Council for the Advancement of Citizenship is spon-
soring a series of Bicentennial Leadership Project awards.
The awards recognize organizations and individuals that
have played exemplary leadership'rOIes in national or local
activities commemorating the Constitution Bicentennial.
Criteria for the awards include the degree of commumty in-
vvolvement in planmng and conductmg the’ organization’s
projects, comxmtment to ongomg civic literacy beyond the

Bicentennial, quality of scholarship, scope of pro;ect con-
tent, originality of idea, and the level of public partlcrpat:on
in the project.

The awards are being presented at a series of Bicentenni-
al workshops held around the countryfrom December 1987
through -May 1988. Army organizations were well-repre-
sented among the awardees at the first workshop, held in

Washington, D.C., on December 3. The Judge Advocate

General’s School, the XVIII Airborne Corps and Fort
Bragg, the U.S. Army Engineer Center and Fort Belvoir,
and ‘the U.S. Army Quartermaster Center and Fort Lee all
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received organization awards. Individuals from Fort Lee,
Fort Bragg, and the U.S. Army Training & Doctrine Com-
mand also received awards.

The Council will present awards’ at .three other work—
shops: at Los Angeles, California, on January 29, 1988; at
Saint Louis, Missouri, on March 11, 1988; and at the Coun-
cil’s Jennings Randolph Forum, in Washington, D.C. in

‘May, 1988. The deadlines for submitting award nomina-

tions for the latter two workshops are February 17 and
April 4, respectively. Information about awards and nomi-
nation forms are available from Ms. Beth Schneiderman,
Council for the Advancement of Citizenship, 1724 Massa-
chusetts Avenue, N.W., Suite 300, Washington, D.C.
20036, telephone (202) 857—0580

Guard and Reserve Affairs Item

Judge Advocate Guard & Reserve Affairs Department, TJAGSA

C&GSC Telephone Numbers Change

The following are new telephone numbers for ordering
C&GSC student enrollment packets and for all types of stu-
dent/course inquiries at Fort Leavenworth, KS: -

Group 1. Officers ‘Whose Last Names Begm With A—E:

'913/684—5584

Group II. Officers ' Whose Last Names Begm Wlth F—K
913/684-5615 :

Group III. Officers Whose Last Names Begm With L—R:
913/684-5618 S

Group IV. Officers Whose Last Names Begin With S—Z:
913/684-5407 ,

CLE Nev;s

1.’ Resident Course 'Quotas

Attendance at resident CLE courses conducted at The
Judge Advocate General’s School is restricted to those who
have been allocated quotas. If you have not received a wel-
come letter or packet, you do not have a quota. Quota
allocatlons are obtained from local training offices which re-
ceive them from the MACOMs. Reservists obtain quotas
through their units or ARPERCEN, ATTN:
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO

- 63132 if they are nonunit reservists. Army National Guard

personnel request quotas through their units. The Judge
Advocate General’s School deals directly with MACOM:s
and other major agency training offices. To verify a quota,
you must contact the Nonresident Instruction Branch, The
Judge Advocate General’s School, U.S. Army, Charlottes-
ville, Virginia 22903-1781 (Telephone: AUTOVON

274-7110, extension 972-6307; commercial phone: (804)

972-6307).

2, TJAGSA CLE Course Schedu]e

February 1-5: 1st Program Managers Attomeys Course‘

(5F-F19).

February 8-12: 20th Criminal Trial Advocacy Course

(5F-F32).

February 22-March 4: 114th Contract Attorneys Course
(5F-F10).

March 7-11: 12th Administrative Law for Mrhtary In-
stallations Course (5F-F24).

March 14-18: 38th Law of War Workshop (SF-F42).

March 21-25: 22nd Legal Assistance Course (SF-F23).

March 28-April 1: 93rd Senior Officers Legal Orienta-
tion Course (5F-F1). .

April 4-8:'3rd Advanced Acquisition Course (SF-F17).

April 12-15: JA Reserve Component Workshop. . ‘

April 18-22; Law for Legal Noncommxssxoned Oﬂicers
(512—71D/20/30)

April 18-22: 26th Fiscal Law Course (SF—FIZ) :

April 25-29: 4th SJA Spouses’ Course.. - -

April 25-29: 18th Staff Judge Advoeate Course

(5F-F52).

May 2-13: 115th Contract Attorneys Course (SF—FIO)

May 16-20: 33rd Federal Labor Relations Course
(5F-F22).

May 23-27: 1st Advanced Installat:on Contractmg
Course (SF-F18). :

May 23-June' 10: 3lst Mlhtary Judge Course (5F—F33)

June 6-10: 94th Senior Officers Legal Orientation Course
(5SF-F1).

June 13-24: JATT Team Tralmng

June 13-24; JAOAC (Phase VI). .

June 27-July 1: U.S. Army Claims Service. Trammg
Seminar.

July 11-15: 39th Law of War Workshop (SF-F42).

July 11-13: Professional Recruiting Training Seminar.

July 12-15: Chief Legal NCO/Senior Court Reporter
Management Course (512-71D/71E/40/50).

July 18-29: 116th Contract Attorneys Course (SF-F10).

July 18-22: 17th Law Office Management Course

' (7A—7 13A).

July 25-September 30: 116th Basic Course (5-27-C20).

August 1-5: 95th Senior Officers Legal Orientation
Course (SF-F1).

August 1-May 20

1989: 37th Graduate Course
~ (5-27-C22). '
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: August 15-19: l2th Criminal Law New Developments
Course (5F-F35). . ‘

-September 12—16 6th Contract ClaJms, thlgatxon, and
&Remedles Course. (5F—Fl3) ‘

'3 Civilian Sponsored CLE Courses

Apnl I 988

2—9 NELI Employment Law Briefing, Maul, HI

5: PBI, Driving under the Influence, Indiana, PA.

6-8: LEI, Advocacy Skills: Discovery, Washington, D.C.
7-8: FBA, Indian Law Conference, Albuquerque, NM.

7-8: PLI, Deposing Expert Wltnesses in Commercral Lit-

igation, San Francisco, CA.

7-8: PLI, Title Insurance—Beyond the Boﬂerplate, Tam-
pa, FL.
*. 7-8: PLI, Employment Litigation, New York, NY. -

8: PBI, Civil Litigation Update, Washington, PA.

' 8-9: ALIABA, Improving Lawyer Supervision to Pre-
vent Discovery Abuse, Washington, D.C.

10-14: NCDA Prosecutlon of Vlolent Crrme, Inclme
Village, NV. -+

11-12; PLI, Advanced Bankruptcy Workshop. New
-York, NY. - -

12: MICLE, Generatron Skipping Tax and Famlly In-

come Shifting, Ann Arbor, MI.

12-14: LEI, Dynamics of Environmental Law, Atlanta _

GA.

Waste Management, Boston, MA.
:'15-16: UKCL, Pre-Judgment and Post-Judgment Reme-
dles, Lexington, KY. . -~ .
~:+17-21:"NCJFC, Case Management in Juvemle Justxce,
Portland OR.
18-19: LEIL, Trial Evrdence A Vrdeotaped Lecture Se-
ries, Washington, D.C. .
- 18-20::GCP, Competxtlve Negotratlon Workshop, Wash-
ington, D.C.
."19; MICLE, Workouts, Grand Rapids, MI."
* ©20~22: LEI, Advanced Bankruptcy, Washmgton, D. C
21: MICLE, Workouts, Troy, ML
'~ 21-22: FBA, Tax Law Conference, Washington, D.C.
21-22: PLI, Tax Exempt Financing, San Francisco, CA.

'21-22: PLI, Title lnsurance—Beyond the Boﬂerplate,"

‘San Francisco, CA.-

14-15: ALIABA, Minimizing Liability for Hazardous '

...22: PBI, Driving under the Influence, Mercer, PA. \
22-23:NCLE, Workers’ Compensatxon, Omaha, NE.
24/5-13: NJC, General Jurisdiction, Reno, NV. o
- 25-26: PLI, Legal Ethics, New York, NY.. . ¢
25-26: BNA, Criminal Tax Fraud, Washington, D. C
© 26: PLI, Negotiations Workshop, New York, NY. |
27-28: LEI, Writing for Attorneys, Washington, D.C.
28: LEI, Discovery Techniques: A Videotaped Lecture
Series, Washington, D.C.
28-29: PLI, Construction Contracts and Litigation, New

- York, NY.

© 28-30: PLI, Workshop on Direct and Cross Examina-

~ tion, San Francisco, CA..

29: NKU, Family Law, Highland Hts., KY.

For further information on civilian courses, please con-
tact the institution otl‘ermg the course. The addresses are
listed in the August 1987 issue of The Army Lawyer

4 Mandatory Contmulng Legal Edueat:on Requirement

Twenty-eight states currently have a mandatory continu-
ing legal education (MCLE) requirement. The latest

. additions are Florida and Louisiana, whose programs were

effective 1 January 1988. In addition, Missouri has stayed
implementation of MCLE until 1 July 1988,

In these MCLE states, all active attorneys are required to
attend approved continuing legal education programs for a
specified number of hours each year or over a period of
years. Additionally, bar members are required to report pe-
riodically either their compliance or reason for exemption
from compliance. Due to the varied MCLE programs,

JAGC Personnel Pohcres para. 7-16 (Oct. 1986) provides

that staying abreast of state bar requirements is the respon-
sibility of the individual judge advocate. State bar
membershlp requirements and the availability of exemp-
tions or waivers of MCLE for military personne} vary from
jurisdiction to jurisdiction and are subject to ‘change.
TIAGSA resident CLE courses have been approved by
most of these MCLE jurisdictions.

Listed below are those jurisdictions.in which some form

‘of mandatory continuing legal education has been adopted

with a brief description of the requirement, the address of .
the local official, and the reporting date. The “*”* indicates” -

‘that TJ AGSA resident CLE courses have been approved by

21-22: PLI, Financial Servxces Instltute, New York NY. ‘the state.
State . Local Official E o E Progmm Description
*Alabama MCLE Comm1s510n - =-Active attorneys must complete 12 hours of approved contmumg Iegal
o * Alabama State Bar ‘ " education per year..
2 "P.O. Box 671 cb e

.- .Montgomery, AL 36101
- (205) 269~1515

—Active duty military attorneys are exempt ‘but must declare exemptxon
. annually. » .
——Reportmg date: on or before 31 December annually

*Colorado. ... Colorado Supreme Court
Board of Continuing Legal Educatlon
Dominion Plaza Bmldmg ,
. © 777 600 17th St. .
e 7 Suite 5208
. Denver, CO 80202
C "o v (303) 893-8094

.-—,.Actlve attorneys must eomplete 45 uruts of approved continuing legal
education (including 2 units of legal ethics) every three years.’

—Newly admitted attorneys must also complete lS hours in basic legal and
trial skills within three years.

—Reporting date: 31 January annually.
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*Minnesota

~-Minnesota State Board of Contmumg

Legal Education
200 So. Robert Street
Suite 310 . N
St. Paul, MN 55107
(612) 297-1800

State Local Official . - Program Description ‘
Delaware . Commission of Continuing Legal —Active attorneys must complete 30 honrs of approved continuing legal
* Education education per year.
; 706 Market Street -—Reportmg date on or before 31 Ju.ly every other year. .
Wilmington, DE-19801
(302) 658-5856 S
Florida The Florida Bar - ~Effective 1-January 1988, co
Tallahassee, FL 32301—8226 -—Actlve attorneys must completé 30 hours of approved continuing legal
(904) 222-5286 ) " education (including 2 hours of legal ethics).
(800)'874-0005 out-of-state —Active duty military are exempt but must declare exemptlon during
reporting period.
—Reporting date: Assigned monthly deadhnes, every three years.
*Georgia = '~ Executive Director S -Actwe ‘attorneys must complete 12 hours of approved continuing legal
Georgia Commission on Contmumg . education per year. Every three years each attorney must complete six
Lawyer Competency * =~ hours of legal ethics. . ‘
800 The Hurt Building —Reporting date: 31 January annually. '
50 Hurt Plaza ‘ o
Atlanta, GA 30303
(404) 5278710 . ...
*Idaho Idaho State Bar —Active attomeys must complete 30 hours of approved eontmumg legal |
P.O. Box 895 education every three years. !
204 W. State Street —Reporting date: 1 March every third anmversary following admission to j
Boise, ID 83701 practlce
(208) 342-8959 :
*Indiana Clerk of the Supreme Court C —-Attomeys must complete 36 hours ‘of approved eontmmng legal education 1
: Continuing Legal Education Program within a three-year period. |
State of Indjana - —At least 6 hours must be completed each year::
Room 217, State House —Reporting date: 1 October annvally, - :
" Indianapolis, IN 46204 : .
*Towa Executive Secretary —Active attorneys must complete 15 hours of approved eonnnumg legal
Iowa Commission of Contmumg Legal ‘education each year, -
Education —Reporting date: 1 March annually.
State Capitol
Des Moines, IA 503 19
(515) 281-3718 =~
*Kansas 'Contmumg Legal Educatlon " —Active attorneys must complete 10 hours of approved continuing legal
Commission ~ ) education each year, and 36 hours every three years.
Kansas Judicial Center —Reporting date: 1 July ennually.
301 West 10th Street
.- Room 23-8
-Topeka, KS 66612—1507
(913) 3576510
"~ *Kentucky Contmumg Legal Educatlon - —Actlve attomeys must complete 15 hours of approved eontmumg legal
Co - Commission - education each year. - ‘
‘Kentucky Bar Association” - o -—Repomng date: 30 days following compleuon ot' course.
W. Main at Kentucky River ‘
Frankfort, Kentucky 40601 -
(502) 564-3793
*Louisiana Louisiana Continuing Legal Education —Efective 1 January 1988.
" Committee’ ‘ . —Active attorneys must complete 15 hours of approved continuing legal
210 O'Keefe Avenue © ' education every year. . ‘
Suite 600 o L —Active duty military are exempt but must declare exemption.
New Orleans, LA 70112~ —Reporting date: 31 January annually beginning in 1989,
(504) 566-1600
Executive Secretary -

—Active attorneys must complete 45 hours of approved continuing legal .
education every three years. . ‘ A R
—Reportmg date: 30 June every third year.
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P.O. Box 12446
Reno, NV 89510 -
(702) 826-0273

""Board of Continuing Legal Educatlon
" State of Nevada

State Local Official Program Description
*Mississippi "~ Commission of CLE" i -<—Attorneys must complete 12 hours of approved continuing legal education
Mississippi State Bar “each calendar year.
PO Box 2168 -~ —Active duty military attorneys are exempt, but must declare exemption.
Jackson, MS 39225—2168 —Reporting date: 31 December annually
(601) 9484471
Missouri The Missouri Bar —Active attorneys must complete 15 hours of. approved continuing legal .
e The Missouri Bar Center- . education per year. '
326 Monroe Street .« . .. . ——Implementation stayed unul 1 July 1988.
P.O.Box 119 . . . : —-Reportmg date: 30 June annually beginning in 1988.
Jefferson City, MO 65102 W ‘
(314) 6354128 L e
‘Nloata.na . . Du'ector . —Actlve attomeys must complete 15 hours of approved contmumg legal o
B Montana Board of Contmumg Lega.l , education each year, - . .
"Education’ ‘—Reportmg date: 1 April annually
P.O. Box 4669 .
Helena, MT 59604
(406) 442-7660
‘ *Nevada Executive Director —Active attorneys must complete 10 hours of approved continuing legal

" education each year.

—Reporting date: 15 January annually.

*New Mexico .

‘State Bar of New Mexico
- Continuing Legal Educatron

Commission ,
1117 Stanford Ave., N.E. -
Albugquerque, NM 87125

- ——Active attorneys must complete 15 hours of approved continuing legal

-+ education per year.
—Reportmg date: 1 January. 1988 or ﬁrst full report year after date of
‘ admxssxon to Bar.

v

Committee of Continuing I..egal

Education .
111 State Street
Montpelier, VT 05602
(802) 828-3279

*North Dakota .. -Exccutive Director. ... .. - —Active attorneys must complete 45 hours of approved continuing legal
. - State Bar of North Dakota I education every three years.
P.O. Box 2136 - —Reportmg date: 1 February submxtted in three ym intervals.
Bismark, ND 58501 " ‘
(701) 255-1404
*Oklahoma Oklahoma Bar Association —Active attorneys must complete 12 hours of approved legal education per
uDlrectorofContmmngLegal year. ) o S
~ Education _ —Active duty military are exempt, but must declare exemption.
1901 No. Lincoln Blvd " '—Reporting date: 1 April annually, beginning in 1987.
P.O. Box 53036 - - ‘ ) » oo
Oklahoma City, OK 73152
(405) 524-2365 o
*South Carolina State Bar of South Carolina —Active attorneys must complete 12 hours of approved contmumg legal
P.O. Box 2138 education per year.
Columbia, SC 29202 —Active duty military attorneys are exempt ‘but must declare exemptron
' - (B03) 799-5578 - - - —-Reportmg date:. 10 January annually. ‘ ‘ 3
*Tennessee Commission on Continuing Legal (ot —Actlve attomeys must complete 12 hours of approved contmumg legal
Education education per year. ‘
Supreme Court of Tennessee —Active duty military attorneys are exempt ' P
3622-A West End Avenue —Reporting date: 31 January. : T
-- Nashville, TN-37205 - - e S - .
(615) 385-2543 :
[ I R L .
*Texas Texas State Bar' =~ o ,_,—-Actrvc attomeys must complete 15 hours of approved continuing legal
. - Attention: Membership/CLE . . .~  education per year. )
 P..O. Box 12487 . ... " —Reporting date: Depends on birth month.
Capital Station S ‘
Austin, TX 78711
: ... (512) 463-1382 o . . ,
*Vermont Vermont Supreme Court "—Acnve attomeys must completc 10 hours of approved lega! education per

year.
—Reportmg date: 30 days following completion of course.
—Attorneys must report total hours every 2 years.
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State “Local Official

Program Description

$YVirginia Virginia Continuing Legal Education = —Active attorneys must complete 8 hours of approved contlnumg legal .
Board o " " education per year.’
Virginia State Bar - —Reporting date: 30 June ennually beginning in 1987. -
801 East Main Street
Suite 1000
Richmond, VA 23219
(804) 786-2061
*Washington Director of Continuing Legal —Active attorneys must complete 15 hours of approved continuing legal
' Education , education per year. ,
Washington State Bar Association -~ —Reporting date: 31 January annually
500 Westin ‘Building )
* 2001 Sixth Avenue
Seattle, WA 98121-2599
4 (206) 4480433 .
*West Virginia  West erglma Mandatory Continuing —Attorneys must complete 6 hours of approved continuing legal education .
Legal Education Commission . between 1 July 1986 and 30 June 1987; 6 hours between 1 July 1987
E—400 State Capitol and 30 June 1988; and 24 hours every two years begmnmg 1 July 1988.
Charleston, WV 25305 —Reporting date: 30 June annually.
(304) 346-8414 , .
*Wisconsin Supreme Court of Wisconsin Board of —Active attorneys must complete 30 hours of approved continuing legal
' Attorneys Professional Competence - education every two years. - '
119 Martin Luther King, Jr. .» —Reporting date: 31 December of even or odd yea.rs dependmg on the year
Boulevard of admission. .
Madison, WI 53703-3355
(608) 266-9760
*Wyoming Wyoming State Bar —Active attorneys must complete 15 hours of approved continuing legal
S P.O. Box 109 o education per year.
Cheyenne, WY 82003 —Reporting date: 1| March annually.
(307) 632-9061

', Current Material of Interest

1. TJAGSA Publlcations ‘Available Through Defense -
Technical Information Center (DTIC) o .

The following TJAGSA publications are ava:lable
through DTIC. The nine character identifier beginning with
the letters AD are numbers assigned by DTIC and must be
used when ordering publications. New:this month are sev-

eral Legal Assistance publlcatlons, replacing . Several All- :

States Guldes
Contract Law

Contract Law, Government Contract Law
Deskbook Vol 1/JAGS—ADK—87—1 (302

. Pgs)- ,
Contract Law, Government Contract Law
Deskbook Vol 2/JAGS-ADK-87-2 (214
pgs) (note corrected number).
Fiscal Law Deskbook/JAGS—ADK—SG—Z
(244 pgs).

Contract Law Seminar Problems/
JAGS—ADK—S6—J (65 pgs).

AD B112101
AD B112163
AD B100234

AD B100211

; Legal Assistance

Administrative and Civil Law, All States
Guide to Garishment Laws & -
‘Procedures/JAGS-ADA-86-10 (253 pgs)

f

AD A174511

AD B116102

AD B116101
AD B116100

AD B116097

AD B116099

AD A174549

AD B089092
AD B093771
AD B094235

AD B114054

AD B090988
AD B090989
AD B092128

Legal Assistance Office Administration
Guide/JAGS-ADA-87-11 (249 pgs).
Legal Assistance Wills Guide/
JAGS—ADA—B7—12 (339 pgs). -
Legal Assistance Consumer Law Gmde/
JAGS-ADA-87-13 (614 pgs).

Legal Assistance Real Property Guide/

“JAGS-ADA-87-14 (414 pgs).

Legal Assistance Tax Information Series/
JAGS-ADA-87-9 (121 pgs).

All States Marriage & Divorce Guide/
JAGS-ADA-84-3 (208 pgs).

‘All States Guide to State Notarial Laws/
JAGS-ADA-85-2 (56 pgs).

All States Law Summary, Vol I/
JAGS-ADA-87-5 (467 pgs).

All States Law Summary, Vol II/ -
JAGS-ADA-87-6 (417 pgs).

All States Law Summary, Vol III/
JAGS-ADA-87-7 (450 pgs).

Legal Assistance Deskbook, Vol I/
JAGS-ADA-85-3 (760 pgs).

Legal Assistance Deskbook, Vol Il/
JAGS-ADA-85-4 (590 pgs).

USAREUR Legal Assistance Handbook/
JAGS-ADA-85-5 (315 pgs).
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AD B095857 Proactive Law Materials/
-, JAGS-ADA-85-9 (226 pgs). | B
AD B116103  Preventive Law Senes/JAGS—ADA—87—lO; g
(205 pgs).
Claims
AD B108054 Claims Programmed Text/
‘ : e JAGS—ADA-87—2 a 19 pgs)
Administrative and Civil Law_
AD B087842 Environmental Law/JAGS—ADA—84—S
(176 pgs). .
AD B087849 AR 15-6 Investigations: Programmed
v o= . Instruction/JAGS-ADA-86—4 (40 pgs).
AD:B087848 ' Military Aid to Law-Enforcement/:
-t JAGS-ADA-81-7 (76 pgs). ‘
AD B100235 Government Information Practrces/
JAGS-ADA-86-2 (345 pgs).
AD B100251 . Law of Military Installations/ .. . .
. JAGS-ADA-86-1-(298 pgs). . '
AD BlOSOlG Defensive Federal Litigation/ - -
* JAGS-ADA-87-1(377 pgs).
AD B107990 Reports of Survey and Line of Duty
Determination/JAGS-ADA-87-3 (110
AD B100675 . :Practlcal Exerc:ses in Admrmstrattve and ‘
Civil Law and Management/
JAGS-ADA-86-9 (146 pgs).
- -Labor Law .-
AD B087845 Law of Federal Employment/
JAGS-ADA-84-11 (339 pgs).
AD B087846 Law of Federal Labor-Management. -

Developments, Doctnne & Literature .

AD 13086999 Operational Law Handbook/
JAGS-DD-84-1 (55 pgs):
AD B088204  Uniform System of Military Citation/
© JAGS-DD-84-238 pgs) |

Criminal Law :

Cnmmal Law: Non_;udtclal Pumshment
"Confinement & Corrections, Crimes &
Defenses/JAGS-ADC-85-3 (216 pgs).
Reserve Component Criminal Law PEs/
- JAGS-ADC-86-1 (88 pgs).

The followmg CID pubhcatlon is also avallable through
DTIC:

AD A145966 \ USACIDC Pam 195—8 Cnmmal »
.Investigations, Violation of the USC in
‘Economic Crime Investigations (250 pgs).

AD B095869 ..

AD Biooz'iz'"

Those ordering publlcatlons are reminded that they are
for government use only : '

T

2, Regulations & Pamphlets

Listed below are new pubhcatxons and changes to existing
publications.

.- Number Title

- Change Date
AR 5-23 ‘Army Major ltem 26 Nov 87
L Systems Management
AR 37-47 Financial Administration ‘101 4 Nov 87
AR 140-30 Active Duty’'In Support 13 Nov 87
of the U.S. Army -
Reserve (USAR) and:
Active Guard Reserve " -
(AGR) Management --
T Program -~ o e e T
. AR 600-63 Army Health Promotion 17 Nov 87
DA Pam 600-63-1 -Fit To Win . : Sep 87
DA Pam 600-63-3  Marketing Module Flt S Sep 87
ToWwin .
DA Pam 600-63-5 Physical Condmoning . Sep 87
Fit To Win
_ DA Pam 600-63-8  Substance Abuse Fit To - _ .Sep87
Win . ,
"’ DA Pam 600-63-9 . Fit To Win Hypertenswn Sep 87
" DA Pam 600-63-11 Dental Health Fit To Sep 87
T Wln o
- DA Pam 600-63-12 Fit To Win Splmual Sep 87
Fitness - s
_DA Pam 600—63—13 " Procedures Gulde Fit "Sep 67
. To Win : Y
i DA Pam 600-64—14 Fit To Win Handbook ‘ Sep 87
.. DA Pam 608-33 - Casualty Assistance - 17 Nov 87
v Handbook 3
DA Pam 700-126 Basic Functional - 13 Nov 87
Structure o
JFTR.. .. . ... . . JointFederal Travel . . 266 ... .1Dec87
e Reguiations Vol. . .- L
. UPDATE 11 Message Address . .. "30 Oct 87
. Directory .. .-
3. Artrcles

The fol]owmg ctvdlan law review artlcles may be of use
to judge advocates in performing their duties.

. - v -, Almond, Nuclear Weapons, Nuclear Strategy and Law, 15
Relations/JAGS-ADA-84-12 (321 pgs). =

Den. J. Int'l L. & Pol'y 283 (1987).
Annual Survey of Texas Law, 41 Sw. L.J. 1 (1987).

. Baldwin, Due Process and the Exclusionary Rule: Integrtty

and Justification, 39 U. Fla. L: Rev. 505 (1987). -
Bird, Discovery from the Federal Government. thtgatlon,
‘Summer 1987, at 19,.. :

Borison, Innocent Spouse Reltef A Call for Legtslatwe and
Judicial Liberalization, 40 Tax Law. 819 (1987). -~
Brower, The Duty of Fair Representation Under the Civil
' Service Reform Act: Judicial Power to Protect Employee :

' Rights, 40 Okla. L. Rev. 361 (1987). s
Carlson, The Act Requirement and the Foundauons of the
Entrapment Defense, 73 Va. L. Rev. 1011 (1987).
Derby, Coming to Terms with Terrorism—Relativity of
* Wrongfulness and the Need for'a New Framework, 3
Touro L. Rev. 151 (1987). :

Graham, Evidence and Trial Advocacy Workshop: Hearsay
Exceptions—An Overvtew, 23 Crim. L. Bull. 442 (1987).
Greenwood, The Concept of War in Modern International

Law, 36 Int'l & Comp. L.Q. 283 (1987).
Greenwood, International Law and the United States® Air
Operation Against Libya, 89 W. Va. L. Rev. 933 (1987).
Henry, The Criminal Defense Counsel’s Concise Guide' to
Prejudicial Judicial Communication During Criminal Ju-
ry Trials, 23 Crim. L. Bull. 413 (1987).

Kaplan, Defendmg Guilty People, 7 Bndgeport L Rev. 223
(1986). -

Spjut, When Is an Attempt to Commxt an. Impos.nble Crime
..a@ Criminal Act?, 29 Ariz. L. Rev.-247 (1987).
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Swann, Euthanasia on the Battlefield, 152 Mil. Med. 545
(1987).

Terrorism and the Law: Protecting Americans Abroad, 19
Conn. L. Rev. 697 (1987).

Turner, Myths and Realities in the Vietnam Debate, 9
Campbell L. Rev, 473 (1987).

Uviller, Evidence from the Mind of the Criminal Suspect: A
Reconsideration of the Current Rules of Access and Re-
straint, 87 Colum. L. Rev. 1137 (1987).

Vaughn, Federal Employment Decisions of the Federal Cir-
cuit, 36 Am. U.L. Rev. 825 (1987).

Comment, Espionage: Anything Goes?, 14 Pepperdine L.
Rev. 647 (1987).

Comment, Reason and the Rules: Personal Knowledge and
Coconspirator Hearsay, 135 U, Pa. L. Rev. 1265 (1987).

Comment, Tortious Interference With Visitation Rights: A
New and Important Remedy for Non-Custodial Parents,
20 J. Marshall L. Rev. 307 (1986).

Note, Application Problems Arising From the Good Faith
Exception to the Exclusionary Rule, 28 Wm. & Mary L.
Rev. 711 (1987).

Note, What Ever Happened to “The Right to Know™?: Ac-
cess to Government-Controlled Information Since
Richmond Newspapers, 73 Va. L. Rev. 1111 (1987).

Note, Wrongful Adoption: Monetary Damages as a Superior
Remedy to Annulment for Adoptive Parents Victimized by
Adoption Fraud, 20 Ind. L. Rev. 709 (1987).
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